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ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1602 


120 BROADWAY, NEW YORK 
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The work which tax men have dreamed of . 

the master-compilation on tax matters that law- 
yers have lamented the lack of but scarcely 
dared to hope for . . . is now an actuality. 
Here are ALL the facts, about ALL the taxes 
to which a corporation is liable, in every state 
of the Union, yet so grouped, keyed, indexed and 
cross-indexed that any particular fact no mat- 
ter how obscure, about any one tax regardless 
of its nature, in any one state whether nearby or 
far-distant, is at your finger-tips in an instant’s 
time. Fifty great loose-leaf volumes, yet so ar- 
ranged by states that if the interests of your 
corporation clients involve the taxes of only one 
state, you may subscribe to the service for that 
one state alone—at a cost of something less than 
7c per day. Full particulars will be furnished 
without obligation by any office of The Corpora- 
tion Trust Company or its looseleaf service divi- 
sion, Commerce Clearing House, Inc. 
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THE LIFE WORK OF AN EXPERT 


Hughes Federal Practice Jurisdiction & Procedure 
Civil and Criminal With Forms 











Supplies the Answer to the Many Problems 


which beset the practitioner when his case goes into the Federal Courts 


A clear and simplified exposition of the procedural and jurisdictional 
problems which confront the lawyer in the Federal Courts, with special 
attention given to the intricate questions involving concurrent jurisdic- 
tion of State and Federal Courts, and the Removal of Causes to the 
Federal Courts. 


Forms—An Outstanding Feature 


Five full volumes of the work are devoted to a comprehensive collection of Forms 
derived from the records of adjudicated cases and from court requirements, These 
are copiously supplemented by explanatory text and directions as to procedure. 


11 Volumes of Text 5 Volumes of Forms 


Kept to Date by Pocket Parts 


The Authoritative Work on Federal Practice 
By a Master of the Subject 


West Publishing Co. Saint Paul, Minn. 














AMERICAN 





BAR ASSOCIATION 


JOVRNAL 





VOL. XX 


JUNE, 1934 





















































EVE 


RRENT 
TS 



































Executive Committee Decides on a 
Three Year Coordination 


Program 
Committee on 


earing the 
i ‘ nation, the Executive Com- 


Washington meet- 
report submitted and 
tion approving a three 
f coordination activities 
mmitting the American 
to assume the leader- 
rating the work of state 
issociations on those 
vitally affecting the ad- 
ustice, 
n passed provides “that 
Committee hereby com- 
the policy of continued 
ipport in behalf of the 
gram on a three-year 
future, as recommended 
ttee on Coordination, the 
determined each year at 
> annual meeting of the 
ition, and that the Executive 
prepared to contribute to- 
ite budgetary support of 
led that two sessions at 
eeting and part of a third 
ted to a discussion of 
nd Its Enforcement, Un- 
tice of the Law and Ju- 
The fourth subject, Le- 
and Admissions to the 


liscussed in the regular 


hat Section. Plans are now 


session of the 


a joint 





Legal Education Section and the Con- 
ference of Bar Association Delegates, 
to be devoted to some of the problems 
in connection with admission to the 
bar. 

A portion of the report of the Co- 
ordination Committee to the Executive 
Committee is here reprinted, as of inter- 


est to the membership: 


Summary of Coordination Activities 
During Present Bar Year 

“The program of coordinating state 
and local bar association activities over 
the country, which was adopted at the 
last annual meeting of the Association 
in Grand Rapids, has now been carried 
on for a period of eight months. Its 
object has been two-fold: in the first 
place to stimulate activity on the part 
of state and local bar associations and, 
in the second place, to get a considered 
expression of opinion from them in 
reference to subjects of prime impor- 
tance to the administration of justice. 

“We considered our first problem to 
be the spreading of information to the 
bar as to the scope and purposes of the 
National Bar Program. Following that, 
we proceeded to lay out as definite a 
plan of action for each bar association 
committee on the four subjects as was 
consistent with different conditions in 
different parts of the country. Issues 
of Notes on Legal Education, Notes on 
Unauthorized Practice and Notes on 
Judicial Selection, were followed by 
questionnaires on the latter two sub- 
jects and on Criminal Law. 












“In addition to a regular monthly re- 
port of coordination activities in the 
AMERICAN Bar AsSOCIATION JOURNAL, 
a digest has been furnished each month 
to fifty bar publication editors epitomiz- 
ing salient articles which have appeared 
in these publications during the month 
and also sending out one or two long 
articles dealing either with coordination 
or with one of the coordination sub- 
jects. Contact has been made with the 
Association of Daily Legal Newspapers 
and material has been furnished to that 
association each week. 

“A series of four radio programs on 
Criminal Law Enforcement has been 
arranged and two of these have already 
been given over the Red network of the 
National Broadcasting Company. Al- 
most 20,000 separate pieces of literature 
have been sent out from headquarters 
in pursuance of these varied activities. 

“Many state bar associations, as well 
as locals, have become increasingly 
active and alive as a result of the 
stimulus of this National Bar Program. 
Your Coordination Committee feels 
that the work has been successful in 
arousing interest on the part of the 
lawyers of the country, in promoting 
activity in many state and local bar as- 
sociations, in securing more notice from 
the press than the American Bar Asso- 
ciation has previously had, and, through 
the questionnaires, in bringing together 
a considerable amount of valuable in- 
formation. 

“The limited budget with which we 
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have had to work this year has made it 
impossible to carry on the desired ac- 
tivities with as great energy as was 
desirable, but we feel that good use has 
been made of all the money allocated 
to us.” 


Meetings of the Unauthorized 
Practice Committee 


OUR of the five members of the 

Committee on Unauthorized Prac- 
tice met in Washington on May 7th and 
8th. The Chairman, Mr. John G. Jack- 
son, made a report of cases involving 
unauthorized practice decided since the 
last meeting of the committee, and 
those still pending, and also reported 
steps which have been taken to prevent 
inclusion in codes of banks and trust 
companies of anything which might be 
construed as sanctioning the perform- 
ance of legal services for clients by 
them. 

A report was made on the unauthor- 
ized practice questionnaires and a de- 
tailed summary of the replies will be 
made and included in the report of the 
committee to be published in the Ad- 
vance Program. 

Mr. Jackson announced that the 
Executive Committee of the Association 
had decided to devote an afternoon ses- 
sion of the main meeting at the annual 
convention of the Association to un- 
authorized practice of the law, and that 
the subject to be discussed would be 
“Effect of the Unauthorized Practice 
of the Law on the Administration of 
Justice.” 

It was announced that the handbook 
on unauthorized practice being pre- 
pared by Professor Frederick Hicks of 
the Yale Law School would be in the 
hands of the printer by June 15th and 
be available for distribution to inter- 
ested committees well in advance of the 
annual meeting. 


Legal Education Council Meets 


HE Council on Legal Education 

and Admissions to the Bar met in 
Washington on May 9th, and spent the 
day in consideration of problems of law 
schools and admission to the bar. 

Two applications for admission to the 
approved list of law schools were con 
sidered and discussed. 

A report was made on the law school 
questionnaires which have been sent 
out and the Adviser was authorized to 
follow up these interrogatories and 
secure information with reference to 
every law school in the country. 

Mr. W. Eugene Stanley, as Chair- 
man of the committee charged with 
taking up with federal judges the mat- 





ter of the creation of character com- 
mittees to pass on applicants for ad- 
mission to the federal courts, reported 
that a suggested rule in this regard had 
already been adopted by several fed- 
eral district judges and that his com- 
mittee was engaged in communicating 
with a number of others who had 
shown interest. 

It was voted that at the next annual 
meeting of the Association a joint ses- 
sion should be arranged between the 
Section of Legal Education and the 
Conference of Bar Association Dele- 
gates and the Chairman of the Section 
and the Adviser were instructed to take 
up the matter of the formulation of a 
program with the Chairman of the 
Conference. 

Since the last meeting of the Council 
in December, the three states of New 
Mexico, Alabama and Virginia have 
adopted rules prescribing two years of 
college education. The first of these 
has by rule of court adopted the Ameri- 
can Bar Association standards in full. 
In view of this substantial progress, it 
was the sentiment of the Council that 
the activities of the Legal Section 
should be vigorously pursued and the 
Adviser should continue to furnish help 
and encouragement to all legal educa- 
tion committees which had under con- 
sideration an advance in the require- 
ments for admission to the bar in their 
respective states. 


Meeting of the Council of the 


Criminal Law Section 
Law 


HE Council of the Criminal 
“Dea and various of its subcom- 
mittees met in Washington on May 9th 
and 10th, and discussed in detail a pro- 
gram of recommendations on the sub- 
ject of criminal law. 

A report was made on the question- 
naires which have been received from 
the various associations and Dean Jus- 
tin Miller, the chairman of the Section, 
expressed gratification at the interest 
which many associations had taken in 
the subject. 

A subcommittee was appointed to 
meet with Mr. Shafroth, Assistant to 
the President in Charge of Coordina- 
tion Activities, to make up a final draft 
of recommendations to be presented to 
the Executive Committee of the Asso- 
ciation. These recommendations con- 
template an intensive program on crim- 
inal law during the coming year and an 
adequately financed campaign to be car- 
ried on from the Association’s head- 
quarters in Chicago to arouse interest 
in this subject in every Association and 
to stimulate local activities directed to 
the solution of the crime problem. 


Medico-Legal Service in Law En- 
forcement Discussed at Com- 
mittee Meeting in 
Washington 


T a recent meeting in Washinet 
A of the Medico-Legal Committ 
of the Section on Criminal Law of 1 
American Bar Association, 
considered through 
enforcing agencies might more efi 
tively combat the crime menace. 1 
Committee has been working on 
problem for years and has made va: 
ous proposals looking toward the 
provement of the administration of t 
criminal law. 

The crime situation is one of t 
foremost problems of the day and 
substantial number of persons are fully 
apprehensive of the dangers involved 
This state of mind is stimulating a vast 
amount of activity, official and unoi 
ficial, in a search for causes and rem 
dies. Many projects which are being 
undertaken are poorly conceived. Som: 
are but futile meanderings and others 
are likely to result in positive harn 
Witness the movement on foot to write 
into our statute books heavier penaltie 
for crimes. 

What appears to be unnoticed beyond 
casual mention is that the primary dif 
ficulty lies with the personnel of our 
law enforcing agencies. It must be 
said that many officers charged with 
law enforcement are both intelligent 
and competent. Nevertheless, looking 
at the situation in perspective, the fact 
is that our crime combating agencies 
from the police up through the prosecut 
ors and the courts are sadly inefficient 
if not worse. The American Bar and 
the American people should realize that 
here lies the crux of the problem. 

What we must come to understan 
is that in the complexities of modern 
civilization, crime is a hydra, and that 
it cannot be dealt with by amateuss o 
casually elected or appointed officers 
The problem most urgently demands 
men who have been chosen because o! 
their skill for the work, and who are 
willing to make of this work a career 
If we would entrust the responsibility 
of criminal law enforcement only to 
persons selected because of their fitness 
for it, and if we would hold out to then 
advancement for meritorious 
the two major evils, incompetence and 
corruption, would disappear. Men who 
take pride in their work and who find 
in it a career are not likely to be either 
incompetent or corrupt. 

The Medico-Legal Committee 
for years advocated and is now advo 
cating, the establishment in this coun 
try of medico-legal institutes conceived 
to train individuals for fighting crime 
and to render scientific aid in crime 
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tion. This is not an untried ex- 
ment. Medico-legal institutes have 
operating for years in other 
ntries and have been giving excel- 
t service. The Committee proposes 
following organization in each of 


} 


ist our most populous states: 


A Division Police Science 

departments including a Police 
ol. a Police Laboratory, Identifi- 
mn and Police Administration. 


\ Division of Clinical Medicine 

1 Laboratory Science. This division 
staffed to handle records, photo- 
hs and work in pathology, bacteri- 


immunology, toxicology, and 


mistry This division shold be 
eived to give scientific aid to in- 
tigators, coroners, prosecutors and 


ALBERT |] 


Chairman 


HARNO, 
Medico-I egal 
Committee. 


Rules for Admission to Bar of U. 
S. District Court, Western District 
of Tennessee, Western Division 


N Feb. 6 Hon. H. B. Anderson, 
O ludge of the U. S. District Court 
the Western Division of the West- 
District of Tennessee, appointed 
Messrs. G. T. Fitzhugh, Charles M. 
in and Lowell W. Taylor a stand- 
ng committee to pass on the eligibility 
f all applicants for admission to prac- 
» in his court and directed this com- 
submit to the 
Court rules and regulations governing 
eligibility. In doing so Judge 
nderson pointed out certain provisions 


ttee to prepare and 


ich should be incorporated in the 
iles 

lhe committee duly made its report 
nd on March 1 Judge Anderson 
entered an order adopting its recom- 
mendations and making them the rules 
f the court for admission to practice, 
ffective on the same date. The report 
f the committee follows: 

“Hon. H. B. AnpeErson, Judge, 

“U. S. District Court for the West- 

n District of Tennessee, Memphis, 
lennessee. 

“The undersigned Committee, under 
rder entered by you on February 6, 
1934, to pass on the eligibility of ap- 
plicants for admission to practice in 
the Federal Court for the Western Di- 
vision of the Western District of 
Tennessee, and to prepare and sub- 
mit to the court rules and regulations 
governing the eligibility of such ap- 
plicants, respectfully reports: 

“We recommend that the require- 
ments for admission to practice law in 
the Western Division of the Western 
District of Tennessee, subject to your 
approval, be as follows: 

“First: The requirements set out by 
the court itself in said order. 


“(a) The applicant is duly licensed 
to practice in the Tennessee Courts. 

“(b) The applicant’s moral char- 
acter is certified by the standing com- 
mittee on admission. 

“(c) The application for admission 
must be in writing and filed with the 
Clerk of the court at least thirty (30) 
days prior to the term of court at which 
admission is sought. The application 
must give the date of applicant’s birth, 
his prior places of residence with ap- 
proximate dates, a list of schools, col- 
leges and professional schools attended, 
and date of admission to the bar of 
Tennessee. Three references, as to the 
character and standing of the applicant 
must be included. A fee of $3.00 must 
accompany each application. 

“Second: The applicant must have 
been admitted to practice in the courts 
of Tennessee or some other State hav- 
ing equal requirements for admission to 
the bar, for at least one year before his 
application is filed. 

“Third: The applicant must have had 
at least two (2) years of legal educa- 
tion, and two (2) years of pre-legal 
collegiate education. Provided, how- 
ever, that an applicant who has had the 
requisite education, but who has not 
been admitted to the bar for the requi- 
site time, may apply for what may be 
termed a junior license, which junior 
license will permit him, until he has 
had the requisite experience to apply 
for a regular license, to appear in court 
with a lawyer holding such regular 
license, but not otherwise. The junior 
license shall not be good beyond any 
period when the applicant has had suf- 
ficient time to apply for license in ac- 
cordance with the foregoing rules and 
regulations. 

“All of which is respectfully sub- 
mitted. 

(Signed) G. T. Fitzuucu, Chm. 
Cuartes M, Bryan, 
Lowet, W. TAyYLor, 

Committee.” 


Section of International and Com- 
parative Law Holds Enthusiastic 
Special Meeting at Washington 
in May—Important Ques- 
tions Discussed 

HE newly created section of Inter- 
‘eam and Comparative Law held 
a very successful organization meeting 
on May ninth in the Mayflower Hotel, 
Washington, D. C., at two p. m. Pre- 
ceding the meeting there was a get- 
together luncheon attended by over one 
hundred lawyers and scholars in the 
fields of International and Comparative 
Law. Dean Wigmore, Chairman of the 
section, presided at the luncheon in the 
absence of John W. Davis, who was 





unable to attend. The section had as its 
special guests the following members of 
the Government: R. Walton Moore, 
Assistant Secretary of State, John 
Dickinson, Assistant Secretary of Com- 
merce, C. J. Junkin, Chief of Division 
of Foreign Laws, Bureau of Foreign 
and Domestic Commerce, C. E. Hack- 
worth, Legal Adviser to the Department 
cf State, E. C. Wilson, Chief of Divi- 
sion of Latin-American Affairs, and R. 
F. Kelley, Chief of Division of East- 
ern European Affairs. 

The luncheon and program were in 
charge of Messrs. J. O. Murdock, John 
T. Vance, J. Emmett Sebree, of Wash- 
ington, assisted by Messrs. James G. 
Rogers, C. S. Lobingier, Nathan W. 
MacChesney, P. J. Eder, George M. 
Morris, Howard S, LeRoy and Stanley 
Smith, who acted as special hosts for 
the occasion. 

The meeting following the luncheon 
was opened by Hon. John W. Dickin- 
son, Assistant Secretary of Commerce. 
In his opening remarks Mr. Dickinson 
pointed to the growing importance of 
international law problems due to the 
closer association of national interests 
throughout the world. He laid particular 
stress upon the fact that the revival of 
international trade, trade agreements 
and special treaties were impossible 
without a wide knowledge of the details 
and fundamental concepts of foreign 
law. The Department of Commerce, he 
concluded, is vitally interested in such 
problems and especially desirous of aid- 
ing in the success of the new Bar As- 
sociation Section on International and 
Comparative Law. 

The topic discussed in the field of 
International Law was “International 
Law Problems Connected with the 
Recognition df Soviet Russia.” The 
discussion was led by Mr. Valerian E. 
Greaves, formerly a member of the St. 
Petersburg Bar, Secretary to the Attor- 
ney General of Siberia, and a member 
of the Imperial Commission to draft 
the Civil and Maritime Codes, who is 
now practicing in New York City; and 
Mr. Franklin F. Russell of the same 
city, who is Chairman of the Commit- 
tee on International and Comparative 
Law of the Federal Bar Association of 
New York, New Jersey and Connec- 
ticut. 

Mr. Greaves and Mr. Russell raised 
many interesting questions arising both 
in the fields of conflict of laws and in- 
ternational law, due to the new Soviet 
Civil Code and the numerous state or- 
ganizations which have been created by 
that country. The general discussion 
which followed was led by Professor 
Manley O. Hudson. Many others took 
part, among whom were representatives 
of the Amtorg Corporation, and a num- 
ber of other lawyers and legal scholars. 
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At the close of the International Law 
discussion, a Comparative Law sympo- 


sium on “Legal Problems Affecting 
American Corporations Doing Business 
Abroad” was presented by Messrs. Ed- 
ward Schuster, Harold Smith and Da- 
vid Grant, all of New York City. In 
opening the discussion Mr. Smith 
sketched briefly the problems of finance 
and organization arising out of the con- 
duct of foreign business by American 
corporations. He pointed especially to 
the menace of the international currency 
situation. Mr. Grant gave an interest- 
ing and enlightening discussion of the 
legal problems of branch office and 
agency business in South American re- 
publics. This was followed by a learned 
discussion of the civil law concept of 
legal personality by Mr. Schuster. (The 
entire discussion is reproduced, as a 
symposium in the June number of the 
Tulane Law Review). 

After an interesting and extended 
discussion of the other problems raised 
by the creation of the new section, it 
was moved by Judge Lobingier that the 
section request of the Executive Com- 
mittee of the American Bar Association 
permission to hold yearly meetings of 
the section in Washington, in connection 
with the meeting of the American Law 
Institute. The motion was unanimously 
carried. 

The Council of the section at its eve- 
ning meeting arranged a program for 
the fall meeting and appointed a num- 
ber of committees to report at that 
time. Among the most important of 
them was a committee on the essentials 
of a commercial treaty with Soviet 
Russia, composed of Mr. Franklin Rus- 
sell, Chairman, Mr. Valerian E. Greaves 
and two other members to be chosen by 
the chairman. 

A committee was also appointed to 
study the problem of powers of attor- 
ney of American corporations doing 
business in South America, and to draw 
resolutions to be presented to the Pan 
American Conference on this subject. 
The committee consists of the follow 
ing: David Grant, Chairman, Edward 
Schuster, Harold Smith, all of New 
York, and two other members to be 
suggested by the committee. 

A committee was also appointed to 
work out a correlation of purposes and 
programs between the American Society 
of International Law, American Law 
Institute, American Branch of Interna 
tional Law Association and the Ameri- 
can Foreign Law Association. Mr. J 
O. Murdock of Washington, D. C., was 
appointed chairman, together with Mr. 
John T. Vance of Washington, D. C., 
and Mr. P. J. Eder of New York City. 

The section is also considering the 
revival of the Comparative Law Bureau 





for the purpose of publishing a large 
volume of comparative law material 
which is now being collected by this 
section and the Federated Bar Associa- 
tion of New York and New Jersey, the 
New York Bar Association and a com- 
mittee of the Association of the New 
York City Bar. The committee ap- 
pointed to investigate such a program 
is composed of Mr. Nathan William 
MacChesney of Chicago, Chairman, 
and Frederick K. Beutel of New Or- 
leans. 

The gathering was one of the largest, 
produced most enthusiastic discussions 
of comparative law problems, and fully 
justified the policy of the Bar Associa- 
tion in creating the new Section on In- 
ternational and Comparative Law. 


Proposed California Amendment 
Relating to Selection of Judges of 
Courts of Record — Question- 

naire on Political Activities of 

Judges 

HECK on unrestrained guberna- 
te torial appointment, the elimination 
of politics from judicial selection as 
far as possible, increase of judicial effi- 
ciency through better selection of 
personnel, and a large saving to the 
taxpayers are the objects aimed at by 
the proposed California Constitutional 

Amendment relating to the selection of 

judges of courts of record, according 

to its advocates. 

The proposed amendment will be 
voted on at the next general election. 
It applies only to Los Angeles County. 
In substance it provides, according to 
an article by Mr. John Perry Wood of 
the Los Angeles Bar, “that all vacancies 
as they occur shall be filled by appoint- 
ment by the Governor, not, however, as 
he may please, but from a selected list 
of not less than twice or more than 
three times the number to be appointed, 
proposed to him by a Board composed 
of the Chief Justice of the Supreme 
Court, the Presiding Justice of Division 
One of the District Court of Appeal 
(for the district of which Los Angeles 
County is a part) and the State Senator 
for Los Angeles County. The appoint- 
ment is not until the next election, as 
at present, but for a term of four years 
after April Ist succeeding the appoint- 
ment. During this period, the appointee 
will have the opportunity to demonstrate 
whether or not he is a good Judge. If 
he chooses then to stand for election, 
his name goes upon the ballot upon the 
question: ‘shall he be retained for the 
term ending—(being the next term of 
six years), yes, or no.’ By this method 
an effective check upon the Governor 
is provided. His appointments are re- 
stricted to the list proposed to him. The 








Governor also acts as a check upon the 
Board. The Board cannot designate a; 
person knowing he will be appoint 
The people have an absolute veto upo 
the appointment at the expiration of 
years.” 

Mr. Wood argues that the 
quality of the judges would be improved 
by this method of selection, but 
that even if this were not the case 
elimination of the necessity in met: 
politan areas for judges to devote 
much of their time to political activiti: 
looking to reelection would bring about 
a great increase in efficiency, a conse 
quent decrease in the number of judges 
and a resultant saving to taxpayers and 
litigants. He also gives the result of a 
questionnaire submitted to each of the 
eighteen judges who will be up for 
election in 1934, designed to show the 
amount of time spent by each in 
tending meetings in the daytime and 
the evening, in making radio talks, writ 
ing articles for publication, getting ther 
published, submitting to interviews fo: 
publication, meeting groups and ind 
viduals and doing the other customary 
things to build up political fences, a 
designed to show the monthly outlay 
advertising.” 

The answers to the questionnair« 
states, “show that on the average, thes 
Judges spent the equivalent of fro 
week I! 


averare 


one and a half to two days per 
campaign work, that they attend meet 
ings on an average of three evening 
per week, consuming three hours eac!l 
have four noon engagements of one and 
a half hours each, make one 
per month, spend thirty minutes per da 
in interviewing groups, committees an 
individuals, and spend an 
over $65.00 per month in 
(This, of course, is the average. One 
Judge is making practically no publi 
appearances, but is depending entirel 
on newspaper interviews, 
the press and legal and semi-legal arti 
cles and speeches over the radio.) A 
computation from these figures give 
this astonishing result: that the tim 
and energy given to political contacts 
by these 18 Judges is the equivalent of 
the full working time on Bench and 

Chambers of 5 Judges; five-eighteenths 
or over one-fourth of the 
these Judges goes to work put upo! 
them under our existing system to en- 
able retention of their offices. It may 
be that the smaller part of this work is 
done outside regular 
However, devoted Judges, not under the 
political urgency, will giv 
most of this time to Chamber 
all events, men cannot sustain the drain 
upon their energy of this political work 
and keep up the physical vigor and 
mental efficiency required by the exact- 
ing work of the Bench. It is fair to 


radio talk 


average 


advertising 


articles for 


energy of 


hours 


working 


drive of 
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| considered, that if these Judges 
is extra-judicial 
could easily do 


work.” 


ld be relieved of tl 
k and strain, th 
fourth more judi 


Space is lacking to give the argu- 
nts for and against this interesting 
rt to solve the problem of judicial 
tion in Los Angeles. They are set 
briefly in the I Angeles Bar 
ciation Bulletin (Feb. 15) in two 
les—one in support of the plan by 


Wood and a seco! 
t by Mr. Robert 
Angeles Bar 


in opposition 


Morton, also of 


Abuses in Connection with Receiver- 

ships and Mortgage Foreclosures 

Condemned in Report of Com- 
mittee of Chicago Bar 


Association 
Ht 
and Mortgage Foreclosures of the 


committee 
cago Bar Association made a 
ong report condemning “certain un- 
lulged in by a small 
)f members of the bar” 
ction with such proceedings. The evil 


Receiverships 
has 


cal practices in 
in con 


med at is “the institution of litigation 

behalf of nominal or dummy clients 

r the sole purpose of obtaining com 

ensation out of the property of others 

ym persons other than bona fide 
ents.” The report adds: 

“There have been a very large num- 


f suits instituted 
ok County for the purpose of enforc- 
of stockhold- 
number of cases 
attention of the 


in the courts of 


g the statutory liability 
rs in closed banks. A 


ive been called t 


ittee where nediately upon the 
sing of a bank one or more deposi- 
rs have filed a bill to enforce stock- 
lers’ liability such bank. The 
rds of the Auditor of Public Ac- 
unts show the exact hour of the clos- 
of the respective banks, and it is 
und that many of the bills were filed 
hin a very minutes after the 


sing of the bank, and some have ac- 


been stamped from ten to thirty 
nutes prior to the hour of such clos- 
ngs. In some instances deposits had 


been made in banks apparently for the 
preparing the way for 


Such 


le purpose of 

ng a stockholders’ liability suit 

counts usually w a single entry of 
$10 to $20 deposited, and no previous 
In one case a 
it upon a telephone 
from an attorney she had gone to a 
ude a deposit of $10 
that within 
she had 


posits or withdrawals 
lepositor stated tl 
-3 
certain bank and 1 
and received 1 book ; 
or three thereafter 


] 


' 


ned such pass book over to the at- 
ney, and that had thereupon re 
eived from repayment of the 
mount deposited. In the interim the 
nk had closed and she had become 


complainant in a stockholders’ liability 
suit. In many cases the original bill of 
complaint is on a mimeographed form 
with black spaces left for inserting the 
name of the complainant, the amount of 
his deposit, the name of the bank, and 
the names of such stockholders as could 
be obtained. 

“The committee recognizes that in the 
case of many bank failures there comes 
a time when, for the benefit of deposi- 
tors and other creditors, the legal lia- 
bility of stockholders should be en- 
forced. Under the laws of Illinois, such 
liability is enforced by an equity pro- 
ceeding in which one or more creditors 
acting on behalf of themselves and 
other creditors, are complainants and 
all of the stockholders are defendants. 
Such suits are invariably filed on behalf 
of a complainant purporting to act for 
himself and all other depositors and 
creditors. The fees allowed to com- 
plainant’s solicitors are contingent, but 
generally substantial. The advantage of 
filing the first suit is obvious. The 
committee finds, however, that many 
poorly prepared suits have been filed by 
lawyers who proceed regardless of the 
probable outcome of liquidation pro- 
ceedings and without regard to whether 
or not the closed bank may be reopened 
after examination by the Auditor of 
Public Accounts. The haste with which 
such bills are filed, the fact that the lia- 
bility of stockholders can not be ascer- 
tained until after an audit which may 
require months to prepare, the fact that 
the names of proper defendants are not 
known, and the character of the ac- 
counts of many of the complainants in 
such suits, make it quite apparent that 
the principal reason for their com- 
mencement was not the protection of 
depositors or creditors, but the cupidity 
of lawyers seeking to obtain the fees 
to be allowed to the complainant’s so- 
licitor.” 

The report also deals with abuses 
connected with “Filing Suits for the 
Foreclosure of a Single Bond or Note” 
and with interventions for the purpose 
of securing lease of property in receiv- 
ership. It concludes with the statement 
that “where warranted by the evidence 
it is the opinion of this committee that 
proceedings should be brought for dis- 
barment of lawyers guilty of unprofes- 
sional and unethical conduct in the ac- 
tivities discussed in the report.” 

Another report to the Board of Man- 
agers by the same committee, on the 
subject of “Receivers’ Attorneys,” finds 
evidence of the existence of the follow- 
ing abuses and roundly condemns the 
same: (a) Appointment of attorneys 
for receivers where the services of an 
attorney are not necessary and even 
where the receivers did not desire at- 


torneys; (b) The allowance of exces- 
sive fees to attorneys for receivers; 
(c) The filing by attorneys for receiv- 
ers of unnecessary petitions and other 
court papers which are made the basis 
for the charging of excessive fees; 
(d) The existence of a practice where- 
by attorneys for receivers are agreed 
upon by counsel in advance pursuant to 
an understanding whereby the attorneys 
so selected are expected to reciprocate 
when they act as solicitors for com- 
plainant. The report adds: 

“The duties of a receiver in some 
foreclosure cases are comparatively 
simple. When the property is 
large it is quite possible that the re- 
ceiver may require the services of a 
regularly appointed attorney but in a 
large percentage of cases there is no 
greater need for an attorney than is 
required in the operation of a building 
by a competent agent. Especially is 
this true if the court has appointed a 
competent receiver. Nevertheless in 
many such cases attorneys have been 
appointed. The committee is of the 
opinion that leave to employ an attor- 
ney should be granted only upon appli- 
cation of the receiver and a showing 
by him of the necessity for the em- 
ployment. The receiver should be free 
to select his own attorney, subject to 
the approval of the court.” 








PPT TT atin 








1266 National Press Building, 
Washington, D. C., May 11, 1934. 
Rules of Practice and Procedure in 
Criminal Cases Promulgated by Su- 
preme Court 
N May 7 the Supreme Court of 
O the United States promulgated 
Rules of Practice and Procedure in all 
proceedings after plea of guilty, verdict 
of guilt by a jury or finding of guilt by 
the trial court where a jury is waived, 
in criminal cases in District Courts of 
the United States and in the Supreme 
Court of the District of Columbia, and 
in all subsequent proceedings in such 
cases in the United States Circuit 
Courts of Appeals, in the Court of Ap- 
peals of the District of Columbia, and 
in the Supreme Court of the United 
States. 

These rules were promulgated pur- 
suant to the provisions of the Act of 
Congress approved March 8, 1934, 
amending an Act entitled “An Act to 
give the Supreme Court of the United 
States authority to prescribe Rules of 
Practice and Procedure with respect to 
proceedings in criminal cases after ver- 
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dict.” (Act of February 24, 1933, c. 
119, U. S. C., Title 28, Sec. 723 (a) ). 
They are applicable to proceedings in 
all cases in which a plea of guilty shall 
be entered or a verdict or finding of 
guilt shall be rendered, on or after the 
first day of September, 1934. 

Amnexed to the rules are 
notice of appeal under Rule III, and 
form of clerk’s statement of docket 
entries to be forwarded under Rule IV 

The rules are as follows: 

I. Sentence. After a plea of guilty, 
or a verdict of guilt by a jury or find- 
ing of guilt by the trial court where a 
jury is waived, and except as provided 
in the Act of March 4, 1925, c. 521, 
43 Stat. 1259, sentence shall be imposed 
without delay unless (1) a motion for 
the withdrawal of a plea of guilty, o1 
in arrest of judgment or for a new 
trial, is pending, or the trial court is of 
opinion that there is reasonable ground 
for such a motion; or (2) the condition 
or character of the defendant, or other 
pertinent matters, should be investi- 
gated in the interest of justice before 
sentence is imposed. 

Pending sentence, the court may com- 
mit the defendant or continue or in 
crease the amount of bail. 

II. Motions. (1) Motions after vet 
dict or finding of guilt, or to withdraw 
a plea of guilty, shall be determined 
promptly. 

(2) Save as provided in subdivision 
(3) of this Rule, motions in arrest of 
judgment, or for a new trial, shall be 
made within three (3) days after ver- 
dict or finding of guilt. 

(3) A motion for a new trial solely 
upon the ground of newly-discovered 
evidence may be made within sixty (60) 
days after final judgment, without re 
gard to the expiration of the term at 
which judgment was rendered, unless 
an appeal has been taken and in that 
event the trial court may entertain the 
motion only on remand of the case by 
the appellate court for that purpose, and 
such remand may be made at any time 
before final judgment. 

(4) A motion to withdraw a plea of 
guilty shall be made within ten (10) 
days after entry of such plea and before 
sentence is imposed. 

III. Appeals. An appeal shall be 
taken within five (5) days after entry 
of judgment of conviction, except that 
where a motion for a new trial has 
been made within the time specified in 
subdivision (2) of Rule II, the appeal 
may be taken within five (5) days after 
entry of the order denying the motion. 

Petitions for allowance of appeal, and 
citations, in cases governed by these 
rules are abolished. 

Appeals shall be taken by filing with 
the clerk of the trial court a notice, in 
duplicate, stating that the defendant ap- 


forms of 


peals from the judgment, and by serv- 
ing a copy of the notice upon the 
United States Attorney. The notice of 
appeal shall set forth the title of the 
the names and addresses of the 
appellant and appellant’s attorney, a 
general statement of the nature of the 
offense, the date of the judgment, the 
sentence imposed, and, if the appellant 
is in custody, the prison where appel- 
lant is confined. The notice shall also 
contain a succinct statement of the 
grounds of appeal and shall follow sub- 
stantially the form hereto annexed. 

IV. Control by Appellate Court. 
The clerk of the trial court shall im- 
mediately forward the duplicate notice 
of appeal to the clerk of the appellate 
court, together with a statement from 
the docket entries in the case substan- 
tially as provided in the form hereto 
annexed, 

From the time of the filing with its 
clerk of the duplicate notice of appeal, 
appellate court shall, subject to 
these rules, have supervision and con 
trol of the proceedings on the appeal, 
including the proceedings relating to 
the preparation of the record on appeal 

The appellate court may at any time, 
upon five (5) days’ notice, entertain a 
motion to dismiss the appeal, or for di- 
rections to the trial court, or to vacate 
or modify any order made by the trial 
court or by any judge in relation to the 
prosecution of the appeal, including 
any order for the granting of bail. 

V. Swupersedeas. An appeal from a 
judgment of conviction stays the execu- 
tion of the judgment, unless the defend- 
ant pending his appeal shall elect to 
enter upon the service of his sentence. 

VI. Bail. The defendant shall not 
be admitted to bail pending an appeal 
from a judgment of conviction save as 
Bail may be granted by the 
trial judge or by the appellate court, or, 
where the appellate court is not in 
session, by any judge thereof or by the 
circuit justice. 

Bail shall not be allowed pending ap- 
peal unless it appears that the appeal 
involves a substantial question which 
should be determined by the appellate 
court. 

VII. Directions for preparation of 
record on appeal. The clerk of the trial 
court shall immediately notify the trial 
judge of the filing of the notice of ap- 
peal, and thereupon the trial judge shall 
at once direct the appellant or his at- 
torney, and the United States Attorney, 
to appear before him and shall give 
such directions as may be appropriate 
with respect to the preparation of the 
record on appeal, including directions 
for the purpose of making promptly 
available all necessary transcripts of 
testimony and proceedings. The action 
and directions contemplated by this Rule 


case, 


the 


follows: 


may be had and given by the trial 
at any place he may designate 

the judicial district where the c 
tion was had. 

VIII. Record on appeal with 
of exceptions. When it 
the appeal is to be prosecuted upon t 
clerk’s record of proceedings, that 
upon the indictment 
ings and the orders, opinion 
ment of the trial court, without 
of exceptions, the trial judge sha 
rect the appellant to file with the cle 
of the trial court, within a stat 
an assignment of the errors of wl 
he complains (which may amplify 
the not 


the cle 


appears t 
and other 

and jud 
1 


time 


add to the grounds stated in 
of appeal), and shall direct 
with 
cate, to the appellate court th 


to forward promptly, 


mentioned record and signment od 
errors, and upon receipt thereof the 
pellate court shall at once set the apy 
for argument as provided in these rul 

IX. Bill of Exception In 
other than described in 
VIII, the appellant, within tl 
days after the taking of the appeal 
within such further time as within 
period of thirty days may be 
the trial judge, shall prox 
settled, and shall file with the clerk 
the court in which the case was tried, 
bill of exceptions setting forth the pri 
upon the appellant 

rely in addition to thos 
shown by the clerk’s record as describe 
in Rule VIII. Within the same tim 
the appellant shall file with the clerk of 
the trial court the 
errors of which appellant complain 
The bill of exceptions shall be settle 
by the trial judge as promptly as pos 
sible, and he shall give no extension of 
time that is not required in the interest 
of justice. 

Bills of exceptions shall conform t 
the provisions of Rule 8 of th 
the Supreme Court of the 
States. 

Upon the filing of the bill of excep 
tions and the 
clerk of the trial court shall forthwith 
transmit them, together with such mat 
ters of record as are pertinent to the 
appeal, with his certificate, to the clerk 
of the appellate court, and the papers 
so forwarded shall constitute the record 
on appeal. 

The appellate court may at 
on five (5) days’ notice, entertain 
motion by either party for the correc- 
tion, amplification, or reduction of the 
record filed with the appellate court and 
may issue such directions to the trial 
court, or trial judge, in relation thereto, 
as may be appropriate. 

X. Setting the appeal for argument 
Save where good cause is shown for 
an earlier hearing, the appellate court 


those 


lirty 


fixed 


ure to 


ceedings which 


wishes to 


an assignment of 


e Rules of 
United 


assignment of errors, 


any time 
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set the appeal argument on a 
not less than thirty (30) days 
the filing in that court of the 
{ on appeal and as soon after the 
ration of that period as the state of 
ilendar of the appellate court will 
it. Preference shall be given to 
nal appeals over appeals in civil 
Writs of certiorari. Petition to 
»f the United States 


review a judg- 


[ 
Supreme Court 
writ of certiorari t 
t of the appellate court shall be 
le within thirty (30) days after the 
of the judgment of that 
Such petition made as pre- 
f bed in Rules 38 and 39 of the Rules 


court. 


shall 


the Supreme Court of the United 
XII. Local rul Each appellate 
urt may prescribe rules, not incon- 
tent with the foregoing rules, with 


pect to cost bond 


the procedure on 
of appeals, the 


hearing issue of 
ndates, and the time and manner in 
rehearing may be 


ior 


hich petitions 
esented. 
XIII In the f 


hrase “trial court” 


regoing rules, the 
hall be deemed to 
refer to the District the 
United States and the Supreme Court 
f the District of Columbia; the phrase 
trial judge” the judge before 


Courts of 


includes 
ym the case was tried or brought to 
and, in case of his absence 
lisability, or death, 

other judge assigned to hold, or 
Iding, the court in the case 
is tried or brought to judgment; the 
ase “appellate court” shall be deemed 
refer to the United States Circuit 
urt of Appeals and the Court of Ap- 
peals of the District of Columbia 

For the purpose of computing time 
s specified in the foregoing rules, Sun- 
' s (whether under 
the the 
was brought) 


idgment 
m the district, 
which 


1 


ivs and legal holiday 
ederal law or under 
where the case 
hall be excluded 


| law of 


tate 


Declaratory Judgments 

1934, the House of Rep- 
resentatives passed H. R. 4337, to 
mend the Judicial Code by adding a 
numbered 274 D. The 
bill was reported from the House Ju- 
diciary Committee on April 17 by 
Representative Montague (House Re- 
port 1264). It extends the judicial 
power for the rendition of what is 
known as “declaratory judgments,” a 
as been substantially 
form by twenty-seven 
The bill was 
Committee on 


On May 7, 


new section to be 


procedure whicl 
adopted in some 
of the American 
referred to the 
the Judiciary. 
As passed by the House, the measure 
provides: 
“That 
March 3, 


States 


»enate 


the Judicial Code, approved 
is hereby amended by 


i911 





adding after section 274C thereof a 
new section to be numbered 274D, as 
follows: 

“*Sec. 274D. (1) In cases of actual 
controversy the courts of the United 
States shall have power upon petition, 
declaration, complaint, or other ap- 
propriate pleadings to declare rights 
and other legal relations of any inter- 
ested party petitioning for such declara- 
tion, whether or not further relief is or 
could be prayed, and such declaration 
shall have the force and effect of a final 
judgment or decree and be reviewable 
as such, 

“*(2) Further relief based on a 
declaratory judgment or decree may be 
granted whenever necessary or proper. 
The application shall be by petition to 
a court having jurisdiction to grant the 
relief. If the application be deemed 
sufficient, the court shall, on reasonable 
notice, require any adverse party, whose 
rights have been adjudicated by the 
declaration, to show cause why further 
relief should not be granted forthwith. 

“*(3) When a declaration of right 
or the granting of further relief based 
thereon shall involve the determination 
of issues of fact triable by a jury, such 
issues may be submitted to a jury in the 
form of interrogatories, with proper in- 
structions by the court, whether a gen- 
eral verdict be required or not.’” 
Limiting the Jurisdiction of the District 

Courts 

On May 9, 1934, the House of Rep- 
resentatives passed S, 752, known as 
the Johnson Bill, to amend Section 24 
of the Judicial Code, as amended, with 
respect to the jurisdiction of the district 
courts of the United States over suits 
relating to orders of State administra- 
tive boards. 

After this bill had been considered 
by the House Judiciary Committee, and 
hearings held thereon, a majority of 
that committee recommended that the 
so-called “Lewis” bill (printed in full 
in the Washington Letter of April 11, 
May Journal, page 265) be substituted 
for the Senate bill, while a minority of 
the Committee recommended the pas- 
sage of the bill as enacted by the 
Senate. (Johnson bill). 

The “Lewis” bill proposed that the 
utility might go into either the Federal 
court or the State court but having 
made its election, must stand by it. If 
it went into the State court it could not 
dismiss and go over into the Federal 
Court. On the other hand, if it went 
into the Federal court, the trial of the 
case in the Federal court would be on 
the record taken before the utility com- 
mission, 

The House of Representatives, by a 
vote of 112 to 27 rejected the “Lewis” 
substitute or Committee amendment 
and by a vote of 201 to 19, without a 


roll call in either case, passed the John- 
son bill as it came from the Senate, 
with an amendment. 

As amended by the House of Repre- 
sentatives, the bill provides: 

“That the first paragraph of section 
24 of the Judicial Code, as amended, is 
amended by adding at the end thereof 
the following: ‘Notwithstanding the 
foregoing provisions of this paragraph, 
no district court shall have jurisdiction 
of any suit to enjoin, suspend, or re- 
strain the enforcement, operation, or 
execution of any order of an admin- 
istrative board or commission of a 
State or any rate-making body of any 
political subdivision thereof, or to en- 
join, suspend, or restrain any action in 
compliance with any such order, where 
jurisdiction is based solely upon the 
ground of diversity of citizenship, or 
the repugnance of such order to the 
Constitution of the United States, 
where such order (1) affects rates 
chargeable by a public utility, (2) does 
not interfere with interstate commerce, 
and (3) has been made after reasonable 
notice and hearing, and where a plain, 
speedy, and efficient remedy may be 
had at law or in equity in the courts of 
such State.’ 

“Sec. 2. The provisions of this Act 
shall not affect suits commenced in the 
district courts, either originally or by 
removal, prior to its passage; and all 
such suits shall be continued, proceed- 
ings therein had, appeals therein taken, 
and judgments therein rendered, in the 
same manner and with the same effect 
as if this Act had not been passed.” 

On May 10 Senator Johnson moved 
that the Senate concur in the amend- 
ment of the House and his motion was 
agreed to. The bill now goes to the 
President and will doubtless become law 
at an early date. 


Securities Act of 1933 


Chester I. Long, Chairman of the 
Special Committee of the American 
Bar Association on Amendments to the 
Securities Act of 1933, and A. I. Hen- 
derson, a member of the Committee, 
appeared before the Executive Com- 
mittee of the American Bar Association 
at its meeting in Washington on May 
8 and reported the action taken by the 
Committee in making public its recom- 
mended changes in the Securities Act. 

The Report had previously been sub- 
mitted to the individual members of the 
Executive Committee and approved. 
The Executive Committee approved the 
making of the report available to Mem- 
bers of Congress, and other Govern- 
ment officials. It will appear in the ad- 
vance program of the Annual Meeting 
and will be supplemented by showing 
the action of the Congress on the pro- 
posals to amend the Securities Act of 
1933. 
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A New Edition of a Great Legal Classic 


i ¥ 
Se DANIEL Ls ea 


on the Law of 


NEGOTIABLE INSTRUMENTS 


Seventh Edition 
Revised and Enlarged 


by 
THOMAS H. CALVERT 


Of the Raleigh, North Carolina, Bar, author of the Sixth Edition of Daniel on Negotiable 
Instruments and formerly judge of the Superior Courts of North Carolina 

Twenty years have passed since the publication of the previous edition, and perhaps 
in no other period of our legal history have there been so many changes in the law 
and in the conception of rights and liabilities, especially in regard to corporate relations 

Notwithstanding the adoption of the Uniform Negotiable Instrument Statute by 
all the States, the Congress for the District of Columbia and by the Territories, it is 
very important to have a comprehensive and historic treatment of the subject, and in 
this edition we have combined the exposition of the common law of negotiable instru- 
ments or of the law merchant with a discussion of the effect of the Negotiable Instrument 
Statute. 


Three volumes Twenty-five dollars 


Insurance in All Its Branches in One Volume 


RICHARDS 


On the 


LAW OF INSURANCE 


Fourth Edition 
by 


ROWLAND H. LONG, LL. M. 
of the New York Bar 


This Fourth Edition of RICHARDS ON INSURANCE has been written for the 
use of the Practicing Lawyer. It covers the Law of Insurance in all its branches in 
ONE VOLUME of over one thousand pages of textual matter, exclusive of the com- 
prehensive, up-to-date Table of Cases and the workable Index 

This is the only Lawyer’s work on Insurance which in ONE VOLUME covers the 
law of Insurance in all its branches, states authoritatively what the law is as handed 
down by Judicial Decisions and not what the law should be, and is so arranged, classi 
fied and indexed that the desired information can be found easily and quickly. 


Buckram Eighteen fifty 
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AMERICAN LAW INSTITUTE ASSURED OF FUNDS 
TO FINISH PROGRAM 





Announcement 


tion Trustees Have Made Adequate Appropriation for This Purpose 
of Conflict of Laws and of Portion of Torts Approved for Publication This 


Restatement 


Made at Twelfth Annual Meeting at Washington That Carnegie Corpora- 


Final Drafts of the 


Fall—Tentative Drafts of Trusts and Property Considered—Director William Draper 
Lewis Brings up Question of the Future of the Institute in Annual Report—Presi- 
dent Roosevelt Sends Message of Greeting in Which He Suggests Urgent Need 


for Work in the Field of 


of Institute 
Supre 


for This Task—Chief Justice 
me Court and Stresses Need for Improvement in Criminal Justice— 


Substantive Criminal Law and the Peculiar Fitness 


Hughes Tells of Work of 


Progress on State Annotations, etc. 





FIGHTING subject, discussed for eleven 
A years, reached the final stage when the 
American Law Institute, at its twelfth an- 
nual meeting, held at Washington, D. C., May 10-12, 
adopted the final draft of the Restatement of Con- 
lict of Laws other subject, hardly less provoca- 
tive of combat, was well advanced along the same 
1d by the adoption of the final drafts of Torts 
overing Intentional Interference with Legally 
Protected Interests of Personality, and Negligence. 
It is planned to issue these Restatements this fall— 
Conflict of Laws in one volume and the portion of 
Torts referred to in two volumes 
This was the most important thing done at the 
meeting. An event of hardly less importance, how- 
was the assurance of receipt from the Carne- 
gie corporation funds sufficient to pay the ex- 
pense of restating the subjects on which the Insti- 
tute is at present at work, with an additional appro- 
priation which may, on the adoption of a plan of 
peration ry to the Corporation, be used 
either ting the Restatement of Corpora- 
that subject is again taken up 
1 in making a restatement of the 
This action of the Corporation 
told by the Director, the comple- 
coherent and essential part of 
what may be described as an “ideal Restatement.” 
Che publication program submitted to the Cor- 
poration contemplates the issue of all the Restate- 
ments on the “preferred list” by the fall of 1939, 
vhen it is expected to print the final volume of the 
ompleted dr f the Restatement on Property. 
The future of the Institute becomes a matter of 
immediate interest, in view of the fairly close ap- 
proach of the end of the present publication pro- 
gram “Having produced a unique institution,” 
said Director Lewis in his report to the Institute, 
our duty to the profession and the public 
to consider whether there are not other public serv- 
ces which we can perform in addition to our re- 
maining work on the Restatement.” He then pro- 
ceeded to te!l of the consideration which the Coun- 
cil has already given to the problem; referred to 
the report, in 1931, of a Joint Committee represent- 
ng the American Bar Asscciation, the Association 
of American Law Schools and the American Law 
Institute, in which the Institute was urged to un- 
dertake the codification and restatement of the sub- 


ever 
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stantive criminal law ; and announced that the Coun- 
cil, through its executive committee, had appointed 
a group, representing widely different approaches 
to the problems of criminal law and its enforce- 
ment, to report 1fot only on the specific sugges- 
tions of the Joint Committee but on any other mat- 
ter falling within the wide scope of the term “crim- 
inal justice.” 

So it would seem that a restatement and codi- 
fication of the substantive criminal law—the pro- 
cedural side has already been’ taken care of in the 
Model Code of Criminal Procedure—is a major 
work which may be undertaken by the Institute, in 
case it is decided to extend its labors beyond the 
present program. No less a person than the Presi- 
dent of the United States has urged it to do so. In 
a letter which was read by Vice President Byrne, 
in the course of his remarks in opening the meeting, 
President Roosevelt said: 


President Roosevelt Sends Message of Greeting 


“It affords me a great deal of pleasure to send 
this word of greeting to the members of the Amer- 
ican Law Institute upon the occasion of your 
twelfth annual meeting. 

“In 1923 you undertook a great public service ; 
namely, the Restatement of the American common 
law. For eleven years you have been engaged upon 
this important undertaking, and your labors have 
been fruitful indeed. 

“With the generous cooperation of one of our 
leading public Foundations, you have performed 
and are performing your task in such manner as to 
merit and to secure public and professional confi- 
dence. The success which has attended your ef- 
forts has been due in large measure to the fact that 
you have succeeded in uniting, in the conduct of a 
great public undertaking in the field of law, the 
expert knowledge of the legal scholar and the prac- 
tical wisdom of the judge and practising attorney. 

“The Restatement of the Law has not yet been 
completed. You have, however, already published 
the results of your work on Contracts and Agency, 
and I understand that the completion of other prin- 
cipal subjects of the common law, such as Trusts, 
Conflict of Laws, Torts and Property, is in sight. 

“I wish, therefore, to take the liberty of sug- 
gestion that, while you continue to carry forward 
the clarification and simplification of what we law- 
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yers call the private civil law, serious considera- 
tion should be given to the question of whether you 
should not now begin an undertaking of equal im- 
portance in the field of the substantive criminal law. 
There is an urgent need for intelligent, painstaking 
and patriotic work in this field. There is no organ- 
ization better fitted for this great task than the 
American Law Institute. 

“We all realize, of course, that the problems of 
our criminal law and its administration cannot be 
solved by any one agency. Much of the necessary 
work can be effectively done only by public com- 
missions charged with the duty of making special 
investigations and recommendations. However, 
such an organization as yours is peculiarly well 
fitted for the task of carrying on those intensive 
and scholarly investigations which educate the pub- 
lic and furnish essential material and suggestions to 
public commissions and legislative bodies. 

“T need not point out to you that the adapta- 
tion of our criminal law and its administration to 
meet the needs of a modern, complex civilization 
is one of our major problems. I believe the Amer- 
ican Law Institute is in a position to make impor- 
tant contributions to the solution of this perplex- 
ing problem. ° 

Very sincerely yours, 
(Signed) FRANKLIN D. ROOSEVELT. 
Vice-President Byrne Calls Meeting to Order 


The meeting was called to order at 10 A. M. in 
the ball room of the Mayflower Hotel by Mr. James 
Byrne, Vice-President of the Institute. After say- 
ing that he was very happy to read the letter from the 
President to Director Lewis, and proceeding to do 
so, Mr. Byrne added: 

“We thank President Roosevelt for the greetings 
which he has sent through Mr. Lewis, our Director, 
to the members of the Institute. We appreciate 
deeply his commendation of the work of the Insti- 
tute, this union of scholars of the law schools, of 
judges and of practicing lawyers. His belief in 
the future of the Institute is refreshing and invigor- 
ating. It inspires us to renewed efforts to fulfill 
the obligations of our profession to the American 
people. 

“We welcome his suggestion that while the 
Institute continues to carry forward the clarifica- 
tion and simplification of the private civil law, se- 
rious consideration should be given to the question 
of whether the Institute should not now begin an 
undertaking of equal importance in the field of 
criminal law. From the time when the Institute, 
with its highly qualified experts, produced a Model 
Code of Criminal Procedure, many of its members 
have cherished the hope that the time would come 
when it might take its part in the improvement of 
the substantive law. ‘We in this Institute,’ said 
Mr. Wickersham, in his Presidential address of two 
years ago, ‘have hewed close to the line which we 
adopted upon our incorporation to bring about a 
clear and accurate statement of the fundamental 
principles of the common law, and to that primary 
purpose we must cling; but we have in the course 
of our labors developed a technique which we found 
useful in applying to the study of the law of criminal 
procedure. I am convinced it would be equally appli- 
cable to a study and restatement of the fundamental 
law of crime. As I pointed out in my last annual 
address, that was one of the purposes which the 


founders of the Institute had in mind. 
lems are before the American people for consider 
tion at the present time; problems novel in cha: 
acter, perhaps unprecedented in their complexit 
We cannot attempt to deal with many of them. B 
it would be a cause of deep regret if we could n 
devote the talent and experience which we ha 
accumulated, in part at least, to an effort to prese: 
a solution of so important and fundamental a bran 
of our national polity as the consideration 
formulation of a law of crimes, which should e1 
body the views of the most enlightened criminol 
gists of our time.’ 

“In expressing our appreciation of the messag: 
which the President has been good enough to set 
us we cannot but be struck by the contrast betwee: 
the environment of his labors and our own. 

“It is the function of the Institute to gath« 
together the wisdom found in existing laws an 
decisions and to distill it into its final essence. The 
Institute takes such time as the process may ré¢ 
quire even if distillations must be modified to mak« 
the product pure. No one hammers on its door 
from morn till night crying for speed and still more 
speed, for action and still more action, and no con 
tending forces seek to bend it to their conflicting 
will. How different the position and the task of 
the President, his aids and their Congressional col 
leagues! Under the whip and spur of exigent 
events both at home and abroad, reflection, decisior 
and action must follow close on one another’s heels 
Time will not stay for them and the clamor of a dis 
cordant multitude of men is forever in their ears 
These considerations, it seems to me, should fill us 
with generous sympathy for all those who have 
been entrusted with the government of our coun 
try in these trying times. I am sure I speak for 
the Institute in sending to the President along with 
our thanks for his message our sincere wish for his 
continued health and a happy outcome to the coun 
try from his labors.” 


Many pr 


Message from President Wickersham 


Mr. Byrne then read a letter from President 
Wickersham in which he expressed regret that the 
state of his health at the time would not permit 
him to attend. 

“T am especially disappointed at not being able 
to attend this meeting,’ President Wickersham 
wrote, “because it will be the first meeting I have 
missed since 1925, when I was prevented from at- 
tending by an engagement abroad, and secondly, 
because the year which will then have closed will 
be noted for the renewed expression by the Carne- 
gie Corporation of confidence in the value of the 
work which we are undertaking, by its generous gift 
of an additional $538,000 to that already received 
by us, besides the setting aside of a further $100,000 
to be made available on receipt of a plan of opera 
tion satisfactory to the Trustees of the Corpora- 
tion. These grants remove from any state of un- 
certainty the possibility of completing the work 
which we have engaged upon. 

“I think this is a circumstance of great value 
to the profession of the law as well as to the com- 
munity in general at this present time. What we 
are doing is causing a clear and reliable statement 
of the existing law to be formulated, so that at a 
time when it might appear that all law is in solu- 
tion, we shall have given to the world a standard 
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could compass that achievement.’ 

“Nine years have passed and all but one of the 
Reporters and many of the Advisers and Assistants 
of that earlier day are still exhibiting the same 
patience and devotion—many are the obstacles they 
have triumphed over—and other Reporters and 
other Advisers and Assistants are showing that 
they too are good and faithful servants of the law. 
To all of them we pay tribute in Justice Cardozo’s 
words; and we permit ourselves to add that often 
when we have seen these men attaining truth in its 
purity where 

“*A Hair perhaps divides the False and True,” 
we have said to ourselves 

“*". . tis as with Art wherein special beauty 
springeth of obstacles that hav been overcome and 
to graces transformed.’” 


Chief Justice Hughes Tells of Work of Supreme 
Court 


Mr. Byrne then introduced Chief Justice 
Hughes, who spoke of the work of the Supreme 
Court, particularly the increase in the number of 
applications for certiorari, and appealed for that 
cooperation of the Bar which “must be found 
that imposed self-restraint which will prevent 
lawyers from presenting applications which are de- 
void of merit.” He also noted with keen interest 
the attention the Institute is giving to the improve- 
ment of criminal justice, a matter which deals with 
the foundation of the security of society, and told 
how the Supreme Court had just dealt with one 
phase of the problem in the rules which have been 
promulgated to govern appeals in criminal cases 
brought in the District Courts of the United 
States and the Supreme Court of the District of 
Columbia. The Chief Justice’s remarks are printed 
in full in this issue. 

The report of the Treasurer, Mr. George Wel- 
wood Murray, followed, after which Director Wil- 
liam Draper Lewis presented his report. He first 
told of the donation of the Carnegie Corporation for 
the continued support of the Institute’s work. 

“The Board of Trustees of the Corporation,” 
said Director Lewis, “have not only been careful to 
keep themselves informed of the progress of our 
work on the Restatement but also to inform them- 
selves on its reception by the profession and our 
ideas concerning the completion of the subjects on 
which we have been engaged and other subjects 
which we think should be undertaken for Restate- 
ment. Thus, at their request, in December, 1929, 
we submitted a statement on the progress made up 
to that time, together with a tentative list of addi- 
tional subjects which should be considered for Re- 
statement. Last March, realizing the fact that fur- 
ther appropriation would have to be made if the 
work on the Restatement was to continue after the 
fall of this year, the President of the Corporation, 
Dr. Keppel, suggested that his Board of Trustees 
would appreciate our making a re-examination, in 
the light of recent experience, of the list of subjects 
which should be included in the Restatement and 
estimates of the time and cost of the completion 
of such subjects. 

“As a result of this request, the Council, 
through its Executive Committee, on July 7 last, 
made a statement to the Corporation setting forth 
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the subjects which in the opinion of your Council, 
while not including all the branches of the common 
law which should be made the subject of Restate- 
ment, would represent the attainment of a definite, 
coherent and essential part of what may be de- 
scribed as an ‘ideal Restatement.’ The subjects 
included all those on which we were engaged last 
June, and in addition thereto, Quasi Contracts, Con- 
structive Trusts, Sales of Land, Corporations for 
Profit, and Security. It also set forth a publica- 
tion schedule for all these subjects except the last 
two and an estimate of cost by subjects and years. 
The cost estimates showed that, in addition to the 
unexpended balance of the appropriation of March 
21, 1933, to complete the subjects on which we were 
then engaged as well as Quasi Contracts, Construc- 
tive ‘Trusts and Sales of Land would require an ad- 
ditional appropriation of $538,000, while the work 
on the Restatement of Corporations for Profit, if 
that subject were again taken up for Restatement, 
and on Security, would each cost $100,000.” 


Institute’s Publication Program 


On Oct. 21, the Trustees made the first ap- 
propriation requested, according to Director Lewis’s 
report, and set aside the sum of $100,000 “for fur- 
ther support of the American Law Institute, ap- 
propriation to be made on receipt of a plan of opera- 
tion satisfactory to the Trustees of the Corpora- 
tion.” The report continues: 

“The Statement of July 7 to the Carnegie Cor- 
poration also sets forth the following publication 
program : 

“Fall of 1933: Agency—Two Volumes. 

“Fall of 1934: Torts—(Intentional Interference 
with Legally Protected Interests of Personality; 
Negligence)—Two Volumes. Conflict of Laws- 
One Volume. 

“Fall of 1935: Trusts—(including Express 
Trusts, Charitable Trusts, and Resulting Trusts )— 
Two Volumes. 

“Fall of 1936: Property—(Introductory; Es- 
tates in Fee Simple Absolute; Estates in Fee Tail 
and Modern Substitutes Therefor; Life Estates; 
Future Interests)—Two Volumes. Constructive 
Trusts and Quasi Contracts—One Volume. 

“Fall of 1937: Property—(Rights and Privi- 
leges of the Owner of Land as to Physical Use) 
One Volume. Torts—(Wanton Conduct; Liability 
without Fault; Deceit; Fraudulent and Negligent 
Misrepresentations)—One Volume. 

“Fall of 1938: Torts—( Defamation; Malicious 
Prosecution; Abuse of Process: Interference in 
Business Relations)—One Volume. Property— 
Rule Against Perpetuities ; Limitations of Accumu- 
lations, etc—One Volume. 

“Fall of 1939: Property Concluding Parts—One 
Volume. 

“Work on the Restatement never lacks sur- 
prises. Sometimes in the work on a subject un- 
expected difficulties arise. At other times, more 
happily, we complete a given piece of work sooner 
than anticipated. Nevertheless, the publication 
problem above set forth, while it may be subject 
to slight modifications, is an accurate forecast of 
what can be done.” 


The Future of the Institute 


The report then took up “The Future of the 
Institute.” The publication program, it stated, pro- 


vides for work which, after the meeting two years 
hence, is confined to two subjects, and is complete 
as to those in 1939. “Now it is not possible,” 
continued, “to have these meetings if the entir 
work of the Institute is restricted to the Restat 
ment of two subjects. You came here from 
parts of the country, not only because the characte: 
but the volume of the work in which you take part 
appeals to you. That appeal vanishes if the Inst 
tute ceases to carry on a large amount of work for 
the constructive improvement of the law.” 

Replying to the natural suggestion that 
subjects be taken up for Restatement, the repor 
said that “the Restatement of any subject involv: 
more than the availability of funds. It is 
sential that American legal scholarship in relatio: 
to the subject has advanced to a point where work 
on its restatement can be begun with reasonablk 
expectation of making a restatement that represents 
a real contribution to our law. This has been tru 
of the two Subjects we have completed, and it 
also true of the Subjects on which we are novy 
engaged. But unlimited present funds would not 
enable us to begin within the next year, or eve! 
the next two or three years, more than 
possibly two, important subjects not on the pre 
ferred list submitted to the Carnegie Corporation 
If I may be permitted to picture the work which 
should be done on the Restatement after the com 
pletion of the present intensive program, it is the 
carrying on of not more than one or two Subjects 
at a time by those who have made adequate prepa 
ration for the task as the result of the present en 
couragement to legal scholars of promise to do the 
necessary preliminary work. This picture I hope 
may be possible of realization, but this realization 
would not solve the problems of continuing these 
Annual Meetings beyond the next two or three 
years. 

“It is clear, I am sure, to all those who have 
given the problem thought that the continuance of 
the co-operation of leaders of the bench, bar and 
law school faculties in these Meetings, called pri 
marily not to listen to learned addresses or expert 
discussions, but to pass on the concrete proposals 
of constructive scholarship, is an essential thing in 
the Institute’s organization. These Meetings dis 
tinguish us from a mere learned association on the 
one hand or a bar association on the other. They 
enable us to take professional leadership in the con 
structive improvement of our law. To continue the 
Institute without these Meetings would be to per 
petuate the Institute in name, but not in substance 


othe 


also cs 


one, oO! 


Institute Urged to Undertake Restatement of 
Substantive Criminal Law 


“Thus it is clear that work on the Restatement 
alone will not long justify the continuance of the 
Institute. Of course, we should not keep the In 
stitute alive when there is nothing more worth 
while for us to do. The satisfaction which comes 
from the accomplishment of one great piece of work 
should not be dimmed by trying to make motions 
that arrive nowhere. But having produced a unique 
institution, it is our duty to our profession and the 
public to consider whether there are not other pub- 
lic services which we can perform in addition to 
our remaining work on the Restatement. This duty 
has already been recognized by the Council. As 
long ago as 1930 a Joint Committee representing the 
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\merican Bar Association, the Association of Amer- 


.n Law Schools and the Institute was formed to 
nsider the lines along which the respective asso- 
tions can work to promote criminal justice. The 
Report of the Committee was completed in July, 
1931. It urges us to undertake the Restatement 
codification of the substantive criminal law. 


Since then the American Bar Association and the 
\ssociation of American Law Schools have adopted 
us to do this work on the ground 
is the one best fitted to under- 


esolutions urging 
that this Institute 
take the task 

“At the time the Report was submitted we had 
not advanced sufficiently in our work on the Re- 
statment to see clearly the future of that work and 
t was wisely decided to postpone consideration of 
the recommendations of the Joint Committee. Last 
winter, however, it became clear that the conditions 
which at the time made proper this decision had 
ceased to exist and the Council, acting through its 
Executive Committee, have appointed a group rep- 
resenting widely different approaches to the prob- 
lems connected with the criminal law and its.en- 
forcement to report, not only on the specific sug- 
gestion of the Joint Committee, but on any other 
matter falling within the wide scope of the term 
criminal justice.’ We do not expect this Commit- 
tee to report today, or tomorrow, or the next day. 
You will remember that when we were considering 
the work on the Restatement a Committee consid- 
ered for more than nine months the scope and plan 
of the work. The success we have attained is in no 
small degree due to that careful preliminary plan- 
ning. 
“We have already done in the production of the 
Model Code of Criminal Procedure useful work in 
criminal justice. A request that we now take up 
a larger work that field has been made by the 
two other national associations. But the principal 
reason for careful consideration of the matter is that 
the present condition of our criminal law and its 
administration in this country is testing our capac- 
ity as a people for self-government and those who 
help to improve conditions perform a great public 
service 

“The stress here laid on the importance of our 
considering the work in the field of criminal jus- 
tice in connection with the future of the Institute 
is because of the obvious importance of the sub- 
ject. But, of course, our investigations should not 
and will not be confined to any one field. Thus, 
from the time of the organization of the Institute 
we have been asked by one or another of our mem- 
bers to undertake a simplification of the law of 
evidence. The necessity for such simplification was 
torcibly pointed out by one of the foremost author- 
ities in that subject, Edmund M. Morgan, in his 


humorous and instructive address at the annual 
dinner last year. Again, from time to time, we 
have received other suggestions, some for work 


/bviously unsuited to us, others to which, equally 
obviously, we should now give consideration. . " 


Work Accomplished During the Year 
_The report then spoke briefly of the work done 
during the year. The publication of the Restate- 
ment of Agency, the completion of Proposed Final 


Drafts of Conflict of Laws and the two first volumes 
er with two large Tentative Drafts 


of Torts, toget! 








of parts of Trusts and Property, are among the 
chief results. 

Speaking of the publication of the Restatement 
of Agency, the report stated that the volume of the 
sales of this Restatement are already up to the sales 
of Contracts during the first year—which is nat- 


urally a source of great satisfaction. It added: 

“The sales both of Contracts and Agency are 
much larger in proportion to the number of lawyers 
in those states where state annotations of Contracts 
have been published. Few of us ever doubted that 
these annotations greatly increase the usefulness of 
the Restatement but we now have in the sales of 
the official drafts a practical demonstration of this 
fact. It emphasizes the importance of that which 
our Adviser on Professional Relations has to tell 
you in his report on the progress of the work on 
these annotations.” 

The report went on to say that besides the pub- 
lication of the regular edition of Contracts and 
Agency, the American Law Institute Publishers 
issued last fall a student edition of these subjects 
available to students in law schools. Each subject 
is printed in four paper bound pamphlets with wide 
margins and blank pages to facilitate the taking of 
notes. How much and in what ways the Restate- 
ment can be used in the schools has yet to be de- 
termined.” 

The work on the final drafts of Conflict of Laws 
and the first two volumes of Torts was next taken 
up. All those engaged in the Restatement of Con- 
flict of Laws looked with satisfaction, not unmixed 
with pride, on the completion of eleven years of 
intensive effort. A special tribute was paid to the 
Reporter on this subject, Professor Beale, and to 
Mr. Herbert Goodrich, for his work as Special Re- 
porter for Chapter II on Administration. 

Speaking of the two Proposed Final Drafts of 
Torts, the reports said that the work of Mr. Bohlen 
and his Advisers on this subject had been received 
with steadily increasing approval by the profession. 
Each Subject presented its peculiar difficulties of 
form and terminology and the law of Torts was no 
exception to the rule. It was not until the Tenta- 
tive Drafts relating to Harm to the Person had been 
published that the major portion of these difficulties 
were solved. However, anyone who examined the 
Tentative Drafts of Negligence would perceive that 
they had now been solved by Mr. Bohlen with 
peculiar success. 

Mr. Thurston had acted as Special Reporter for 
the chapter relating to Harms to Land in the Torts, 
Proposed Final Draft No. 1, as he had done for 
the Tentative Drafts of these subjects. Torts, Pro- 
posed Final Draft No. 1, also contained the sections 
relating to Conversion, presented to the Institute 
for the first time at this meeting. Mr. Fowler V. 
Harper, of Indiana, had acted as the Special Re- 
porter for these sections, though, as in the case of 
Mr. Thurston, he had had the close aes of 
Mr. Bohlen and his group of Advisers. The report 
continued : 


Tentative Drafts on Trusts and Property 


“The large Tentative Drafts relating to Trusts 
and Property submitted for your consideration 
show the amount of labor expended on these Sub- 
jects during the past year. With the completion of 
the volumes on Conflict of Laws and Torts, the 
work on Trusts will, during the coming year, oc- 
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cupy the center of the stage. Mr. Scott and his 
Advisers are now working on the final chapter of 
the Subject—that relating to Resulting Trusts. It 
is expected that this work will be concluded by 
June. The remainder of the summer and early fall 
will be occupied in the revision of the entire Sub- 
ject preparatory to presenting the revision to the 
Council next winter. It being planned to have 
ready for the Annual Meeting next year the Pro- 
posed Final Draft of the two volumes relating to 
this Subject. 

“In my Report a year ago I pointed out that 
after Property, Tentative Draft No. 3, had been pub- 
lished some two years before the group working 
on Property had been reorganized and Richard R. 
Powell had been made Reporter for that division 
of the Subject which relates to Future Interests. 
The Tentative Draft of Property presented this year 
is the second instalment relating to this extensive 
and difficult division. It has been recognized for 
some time that another Property group would have 
to be organized if we were to finish the Subject in 
any reasonable time. The Council determined to 
begin work last July on the division relating to 
Rights in Land. Everett Fraser, Dean of the Law 
School of the University of Minnesota, has been 
elected Reporter and a group of Advisers has been 
organized. This group has already had two con- 
ferences. It is expected that next year a Tentative 
Draft covering the first part of the division will be 
submitted for your consideration. 

“Last June the Council determined to begin 
work as soon as possible on the volume which 
would contain those two closely related subjects, 
Quasi Contracts and Constructive Trusts, which to- 
gether cover ‘Restitution and Unjust Enrichment.’ 
It was agreed that Austin W. Scott should act as 
Reporter for Constructive Trusts, beginning his 
work on that subject when he completes his work 
as Reporter for Trusts. It was found that Warren 
A. Seavey, whom the Council desired to appoint 
Reporter for Quasi Contracts, could begin work 
last July. The necessary arrangements were made 
and Advisers appointed. Since July first the work 
has been prosecuted vigorously. Four conferences 
have already been had and there is every reason to 
expect that a very considerable part of the subject 
will be submitted for your consideration a year 
from now. 


Prof. Williston to Act as Reporter for 
“Sales of Land.” 


“On January 1, Samuel Williston consented to 
act, in addition to his work on the manuscripts of 
the annotations submitted for publication, as Re- 
porter for the Subject, Sales of Land. While it is 
the understanding that his work upon the examina- 
tion of annotation manuscripts takes precedence, he 
has already been able to submit to a group of Ad- 
visers a Preliminary Draft covering some 70 pages, 
and it is probable that next year a Tentative Draft 
of the first part of this Subject will be before you. 

“Two years ago there was submitted for your 
consideration a tentative draft of a model act on 
Double Jeopardy. We had a most interesting dis- 
cussion on this difficult subject. At its conclusion 
the draft, as is usual, was returned to the Reporter, 
William E. Mikell, and his Advisers for further 
consideration in the light of the discussion. This 
year it was our intention to submit a revised and 


proposed final draft of the act but, unfortunate! 
Mr. Mikell has not been well and while now pra 
tically recovered he has not been able to complet 
the necessary work. Therefore, we are obliged 

postpone final action on the proposed act until tl 
next Annual Meeting.” 


Adviser on Professional Relations Presents Report 


Mr. Herbert F. Goodrich, Adviser on Profe 
sional Relations, next presented his report. It be 
gan with a statement headed “The Restatement and 
the Courts.” At the beginning of the project, th 
question was frequently asked whether the court 
would use the Restatement. “We now have 
affirmative answer,” said Mr. Goodrich. “Courts a1 
using it and the use is increasing. Citations to the 
Restatement in the various subjects have becom 
so numerous it was decided that members of the 
Institute and the profession at large were entitled 
to something more than a list of cases.” He 
tinued : 

“Consequently during the winter we 
a pamphlet which gives in the form of a memoran 
dum, similar to that of a paragraph in a Digest, ; 
description of the use made by the court in each 
citation of the Restatement. The pamphlet con 
tains about five hundred of these paragraphs, ar 
ranged by subjects, with reference to the Section of 
the Restatement cited by the court. If the reference 
is to a Tentative Draft that fact has been indicated 
and the language of the Tentative Draft, when it 
differs from that of the final draft, has been set out 
We believe that the pamphlet is in such form as to 
be of maximum helpfulness to users of the Restate 
ment. It has been so constructed that subsequent 
additional citations can, under the scheme of ar 
rangement, be carried forward into a new edition 
Thus the profession can be kept informed of every 
citation of every Section of the Restatement by the 
courts. In the preparation of the pamphlet we have 
received very great help from our associates in the 
American Law Institute Publishers. 

“It has not been our purpose to magnify the 
reliance upon the Restatement by the courts on the 
occasions where it has been cited. Sometimes it 
has been used in connection with other authorities 
for a well settled proposition. In other instances 
the Restatement has seemingly had an important 
bearing upon the decision. Our instances are still 
too few in number to form the basis for safe gen 
eralization about its use. Indeed it is doubtful 
whether in most instances one can ever know what 
factor has most influenced a court in reaching a de- 
cision upon a given point. The citations do show 
a large and increasing use of the Restatement by 
judges. That fact is itself of considerable im por- 
tance.” 

The list of decisions in the pamphlet, the report 
added, covered cases up to Jan. 13, 1934. Decisions 
citing the Restatement, however, had appeared fre- 
quently since that date and a long and imposing 
list of them was given in the report itself. 


con 


prepared 


Increasing Evidence of Importance of the 
Annotations Program 


Under the head of “The Annotations Program,’ 
the report stated that its importance as a part of 
the Institute’s program was becoming increasingly 
evident. 

“It grows 


greater,” it added, “as we see, 
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the side of prospective purchasers of law 





ks, the importance which the members of the 
attach to the completion of annotations for 
states. It becomes greater when we see the 


the Restatement in daily use which is fur- 
ed by a well written state annotation. In view 
we may all feel gratified at the 
legal work which has been done 


this importanes 


ellence of the 


he production of the annotations which have 
eared thus fat The report continued: 

“It is a satisfaction to report increased activity 

e part of many state committees and the anno- 

rs secured by them during the past year. Thus 

have increasing activity in Delaware, Indiana, 

faryland, Michigan, New Jersey, New Mexico, 


lahoma and Washington. In some instances this 
s; taken the form of initiation of annotations in 
subjects additional to those originally embarked 
n. In others it has included a comprehensive 


gram for handling annotations in all subjects. 
ill of them it is the outcome of great interest 
| a desire to help in the general project. In each 
increased activity is the result of interested 
enthusiast ork by one or more individuals 
ng to take the responsibility of leadership. 
h individual responsibility has been the reason 
the success the many well organized and 
oth running committees which have so greatly 
Iped the Institute in its work 
‘No state secret is revealed in the expression 


the hope that the Restatement of Conflict of 
pproved at this meeting. If that 
s accomplished the official Restate- 


ws can be 


ppy objective 


ent will appe before many months. Our em- 
isis in the annotations work this year is to bring 
g- a maximum number of Conflict of Laws an- 


tations at the time of the appearance of the 
testatement soon thereafter. We have strong 
isons for thinking this attempt will be successful. 


nflict of Laws has been in progress for some time 

| many annotators have been collecting their 

cal decisions and watching the progress of the 
testatement over a period of years. 

“Furthermore, the subject is one which, in it- 

f, arouses considerable interest. That statement 


anyone who has attended sessions 
the Institut here Conflict of Laws questions 
ere discussed. The same sort of interest shown 
the formulation of the propositions for the Re- 


superfluous t 


tatement follows into the examination of state 
ecisions for annotation purposes and the anno- 
tion of the subject becomes an _ intrinsically 
nteresting piece of work. An additional aid in 
the prompt preparation of Conflict of Laws an- 
tations is fact that the case material in 
one state is overwhelming in bulk. The 
lecisions aré rd to find because Conflict of Laws 


points are ofte: obscurely hidden in a headnote to 

case or a digest. But annotators are skillful pros- 
pectors and the material does come to light. There 
ire few states, fortunately, in which there is such 
1 multiplication of authority on well settled points 
that the tator’s work becomes mere case col- 
lecting. 


ann 


Outlook Good for Conflict of Laws Annotations 
This Year 


‘The Institute has been in touch with -local 
‘ committees ar iunnotators for Conflict of Laws in 
the various states. According to our latest informa- 











tion the outlook is exceedingly hopeful for a good 
sized number of annotations this year to accompany 
Conflict of Laws. The states in which we are either 
confident or very hopeful for Conflict of Laws 
annotations in 1934 are: Connecticut, Illinois, In- 
diana, Louisiana, Massachusetts, Minnesota, Mis- 
sissippi, Missouri, New York, Ohio, Pennsylvania, 
Virginia and Wisconsin. 

“In another group of states the progress in the 
work has been such that completion during this 
calendar year is hardly possible, but should result 
in a few months thereafter. These states are as 
follows: California, Colorado, Nebraska, New Jer- 
sey, Texas, Washington, West Virginia. We hope 
that our estimate upon this has not been too opti- 
mustic. 

“In the others there has been found either no 
one willing to undertake the work or the situation 
is such that no estimate of the time required for 
completion can be made. States where we have no 
local cooperating committee or have found no 
lawyers interested in annotation work are few. One 
of our problems is to make them fewer. Members 
of the Institute who come from states where no 
local organization for annotations has been formed 
can assist us very greatly if they will offer sugges- 
tions and lend their support to organize such local 
committees. 

“The complete and published annotations in 
Contracts make a remarkable showing both in the 
number of States represented and the quality of the 
work which the annotations represent. Published 
annotations for Contracts have now appeared in: 
California, Connecticut, Florida, Indiana, Iowa (to 
be published in June by the Iowa State Bar Asso- 
ciation), Minnesota (distributed this week), Mis- 
sissippi, Missouri, Nebraska, New York, Ohio, 
Pennsylvania, Rhode Island, Texas, Wisconsin. 

“Not only have we this highly creditable list 
of Contracts annotations published and in daily use, 
but there is also another group where the work is 
well along and completion within comparatively 
short time is fairly well assured. These states in- 
clude: Alabama, Colorado, Georgia, Illinois, Ken- 
tucky, Louisiana, Maryland, Massachusetts, Michi- 
gan, Montana, New Hampshire, Oregon, Virginia, 
Washington, West Virginia and Wyoming. 

“We have not yet been able to make any pre- 
diction with regard to prospects in the following 
group of states: Arizona, Arkansas, Delaware, 
Idaho, Kansas, Maine, Nevada, New Jersey, New 
Mexico, North Carolina, North Dakota, Oklahoma, 
South Carolina, South Dakota, Tennessee, Utah, 
Vermont. 

Annotation Work in Agency 


“If the success of our annotations program de- 
pended upon the number produced in Agency alone 
the result would be disheartening. There are pub- 
lished two good annotations, one from Nebraska 
and the other from Illinois. The Agency annotation 
work in other states has not yet reached the publi- 
cation point. The reasons are easily understand- 
able, but they explain the lack of annotations in- 
stead of providing them. The Agency Restatement 
came earlier in the schedule than originally con- 
templated and the work was not, therefore, organ- 
ized in the various states. The quantity of case 
material is very heavy. The nature of the problems 
seems to be such that they do not call for a maxi- 
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mum of controversial interest as do those in Con- 
flict of Laws. 

“Nevertheless, the work has gone on and the 
next few months, we hope, will see the annotations 
completed or at least well along toward completion 
in the following states: Arkansas, California, Colo- 
rado, Connecticut, Kansas, Louisiana, Maryland, 
Massachusetts, Michigan, Minnesota, Mississippi, 
Missouri, Ohio, Pennsylvania, Rhode Island, Wash- 
ington and West Virginia. 

“The completion of Torts frankly comes too 
soon for our annotations program. The first vol- 
ume, dealing with Intentional Harms, does not 
make much difficulty. The local decisions are in- 
teresting and not very voluminous. But the volume 
on Negligence presents very serious problems for 
annotators. The Restatement properly devotes it- 
self to the principles of law. Local decisions by the 
hundreds consider varying distinctions of fact. We 
have done a great deal of thinking about the use 
of these decisions in an annotation of the Restate- 
ment and we believe that we can give the annotators 
help and advice as to what to use and what to re- 
ject. But the working through the mass of prece- 
dents in negligence law is a tremendous piece of 
work and is bound to take time no matter how skill- 
ful and intelligent the annotator and no matter how 
adequately he is provided with assistance. 


Annotations in Torts Are Going Along Satisfactor- 
ily in Certain States 


“The annotation work in Torts is going along 
in an interesting and satisfactory way in the fol- 
lowing states: Illinois, Indiana, Iowa, Kansas, 
Louisiana, Minnesota, Mississippi, Missouri, Ne- 
braska, Ohio, Pennsylvania, Virginia and Washing- 
ton. But we shall not have Torts annotations to 
accompany these two volumes of the Restatement 
and we could not have even if all of us at this meet- 
ing devoted ourselves, between now and the appear- 
ance of the Restatement, to unremitting labor on 
Torts annotations in our respective States. 

“We are very hopeful about annotation work 
in Trusts. The subject is interesting. Annotators 
have been at it here and there for some time. With 
something more than a year before the completion 
of the Restatement itself we ought to be able to 
make an excellent showing in the field of Trusts. 
Work in Trusts is now going on in Georgia, Illinois, 
Indiana, Massachusetts, New York, Ohio, Okla- 
homa, Pennsylvania and Vermont. 

“Up to this time we have hardly reached the 
organization stage in Property since there is so 
much work to be done by the Institute before the 
Property Restatement appears. Now that other 
subjects are being completed Property must have 
attention and is receiving it. Work has already 
been started in Kansas, Oklahoma, Pennsylvania 
and Tennessee.” 

Mr. Goodrich’s report concluded by pointing 
out the increasing attention which legal magazines 
are paying to the Restatements, and also by calling 
attention to the favorable reception which legisla- 
tures are giving to the Institute’s Code of Criminal 
Procedure. A recapitulation of legislative adop- 
tions of the Code or portions thereof is given. 

Chairman George E. Alter presented the report 
of the committee on Membership, after which con- 
sideration of the various Proposed Final Drafts and 
Tentative Drafts was begun. 


Final Drafts of Conflict of Laws Considered 
and Adopted 

The first one taken up was the Proposed Final 
Draft No. 5 of Conflict of Laws. It dealt with “R: 
ceiverships,’ and is topic 2 of the Chapter on Ad 
ministration, a chapter of which Director Lewi 
said in his report that no chapter yet presented 
represented anything like the amount of time and 
labor expended in its preparation—a labor justifie 
by the difficulty of the topics with which it dea 
and their very great practical importance. Mr. Her 
bert H. Goodrich was Special Reporter for th 
topic and Mr. Fowler V. Harper of the Indiana 
University School of Law, Mr. Joseph First of Phil 
adelphia and Mr. Bernard Segal, also of Philadel 
phia, were his assistants. 

A prefatory note to this Restatement pointed 
out some difficulties of this portion of Conflict of 
Laws. Its problems have been less worked upon 
by legal writers than almost any other part of the 
subject. There are also many gaps in the adjudi 
cated cases. Further difficulties are due to the fact 
that while an estate as a whole for practical pur 
poses is a single thing, whether the items compos 
ing it are scattered among several states or not, our 
states are for most purposes entirely separate legal 
sovereignties. Our dual system of Federal 
state courts also brings its complications. 

“The main object to be attained,’ according 
to the prefatory note, “is the prompt, fair and con 
venient handling of the estate for the benefit of 
interested therein. The treatment in this 
Chapter has emphasized the unitary character of 
the administration of a receivership estate. It is 
believed that this is in accordance with both the 
trend of the decisions and the administrative prac 
tice. Direct case authority cannot be cited for all 
the statements made. But the rules here set out 
are supported, it is thought, by the decisions, by 
fair implications from the decisions, or by analogy 
to the administration of decedents’ estates.” 

The discussion first dealt briefly with the rea- 
sons for the terminology employed, beginning with 
the term “principal receiver” which had been adopt- 
ed to the exclusion of “primary receiver,” “general 
receiver,” and “original receiver,” all of which are 
frequently used in the decisions to mean the same 
thing. The various sections were then considered, 
questions as to difficulties which arose being an 
swered by the Special Reporter or Mr. Harper. At 
its conclusion the Draft of this part of the subject 
was approved for publication. 

Consideration of Conflict of Laws was contin 
ued, with Mr. Joseph Beale, Reporter for the sub 
ject, on the platform to explain the reasons for the 
text and comment in Proposed Final Draft No. 4. 
This was a Revision of Proposed Final Drafts Nos 
2 and 3, containing the following chapters: In- 
troduction, Domicil, Jurisdiction in General, Juris- 
diction of Courts, Status, Corporations, Property, 
Contracts, Wrongs, Obligation of Judgments and 
Other Imposed Duties, Administration of Deced- 
ents’ Estates and Procedure. 

Special interest naturally attached to the Draft 
because the favorable action of the Institute meant 
that another of the original list of subjects chosen 
for restatement would be completed and 
the profession at an early date. 

(Continued on page 381) 
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HE present Term of the Supreme Court holds 
the record, I believe, for the number of cases 


upon which the Court has acted. When I 
ke to you a year ago, we had disposed, in the 
lerm then current, of 213 cases on the merits and 
+3 applications certiorari, or a total of 756 cases 
the appellate docket. In this Term, at the corre- 
nding date, we had disposed of 248 cases on the 
rits and 632 applications for certiorari, or 880 
ses in all \t the close of the Term it is probable 
we shall have disposed of about 100 more cases 
in at last year’s Term. We are well up in our 
rk. We are hearing this week a case in which 
risdiction was noted as late as April 30th. With 
he exception of four cases which the parties were 
nable to present at this Term, the oldest case on 
appellate docket which will not be heard at this 
erm is one in which certiorari was granted on 
| 30t! 
The increase in the number of applications for 
ertiorari gives rise to some concern. You can not 
iil to observe how essential is the control of the 
Court over its calendar, a control made possible by 

e jurisdictional Act of 1925. Equally essential is 

e maintenance of that control through the impar- 

il enforcement of the rules of the Court. You can 
readily see that if in one-third of the cases, in which 
eave must now be sought for review, there was 
in absolute right of appeal, the Court would be 
swamped with appeals and would be unable prop- 
erly to perform its distinctive function. Of course, 
the burden of passing upon the vast number of ap- 
plications is very heavy. I fear that the extent of 
that burden is but little understood. Some current 
otions, which have been expressed to me in casual 


mversations with members of the Bar, reveal 
extraordinary misconceptions. If there is mystery 
ibout this part of our work it should be dispelled. 


| find that some think that applications for certiorari 
ire distributed among the Justices ratably, that is, 
ne-ninth to each Justice. Others think that the 
Justice assigned to a Circuit deals with the applica- 
tions from that Circuit. Now the fact is that all 
matters calling for action by the Court in the dispo- 


sition of cases are dealt with by all the members of 
the Court—unless for some reason a Justice is dis- 


qualified or unable to act in a particular case. Thus 
ll the Justices pass upon all the applications for 
ertiorari. During vacation the papers on these ap- 
plications follow us wherever we are, at home or 


ibroad. Having approximately 300 of them to deal 
with during the summer, you can see that during 


the period when the Court is not in session there 


s a large amount of judicial work to be done. When 

e meet in the fall, the accumulation of applications 
is presented to the conference of the Court and then, 
as throughout the Term, every application is acted 
upon by the entire Court. 


\s litigation increases, we cannot hope to dis- 
charge this duty, and keep the Court abreast of its 
| 


proper work, without the cooperation of the Bar. 
peration we need must be found in the 
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self-imposed restraint which will prevent lawyers 
from presenting applications which are devoid of 
merit. I recognize that in many cases the question 
whether certiorari should be granted is a matter per- 
mitting of debate and the application is properly 
presented for the determination of the Court. But 
we find that a very large proportion of the applica- 
tions are without substantial grounds. Yet the 
papers submitted must be examined, although on 
examination the futility of the application is dis- 
closed. For example, we have many applications 
where the questions raised are those relating to par- 
ticular contracts or transactions and turn upon the 
facts of the particular case, and there is no con- 
troversy of importance with respect to legal prin- 
ciples. Applications are numerous in which there 
appears to be no conflict of decision between the 
Circuit Courts of Appeals, or between [ederal and 
State courts in cases where the latter should be con- 
trolling, and no real conflict with the decisions of 
the Supreme Court, and there is an utter absence 
of any good reason for asking our review. That 
review, we must emphasize, is in the interest of the 
law, not in the interest of particular parties. It is 
not the importance of the parties or the amount in- 
volved that is controlling, but the need of securing 
harmony of decision and the appropriate settlement 
of questions of general importance so that the sys- 
tem of federal justice may be appropriately admin- 
istered. I commend to the Bar the provisions of 
Rule 38 of the Rules of the Supreme Court which 
deal comprehensively with this subject. 

I note with keen interest the attention that this 
Institute is giving to the improvement of criminal 
justice. Here we are dealing with the foundations 
of the security of society. Of what avail are 
schemes of promoting social welfare if the organiza- 
tion of society fails in its primary duty of protect- 
ing life and property from criminal assault, if the 
criminal law is flouted by corrupt political alliances, 
if, despite official honesty and vigilance, delays and 
procedural complexities embarrass prosecutions, if 
even after conviction laxity and dilatory methods 
in appellate proceedings bring the processes of the 
courts into disrepute? No community can be trusted 
to promote social welfare which does not have the 
self-respect and stamina to insist upon the enforce- 
ment of its laws. 

In this instance, as in others, we suffer under 
our dual system of government from a failure of the 
public to put the responsibility where it belongs. 
The delinquencies of one State should not be 
charged to another State and those of the States 
should not be charged against the Federal courts. 
In this country intelligent campaigns for improve- 
ment in the administration of criminal justice must 
be conducted on many fronts, under diverse condi- 
tions. Indiscriminate criticism is futile. 

The Supreme Court has just dealt with one 
phase of this problem in the rules which have been 
promulgated to govern appeals in criminal cases 
brought in the District Courts of the United States 
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and the Supreme Court of the District of Columbia. 
Let me refer to them briefly. 

The Act of the Congress of February 24, 1933, 
gave the Supreme Court authority to prescribe rules 
with respect to proceedings in criminal cases in the 
Federal courts, after verdict. This Act was passed 
on the recommendation of Attorney General Mitch- 
ell to expedite criminal appeals. Thereupon, the 
Department of Justice, under the immediate super- 
vision of Solicitor General Thacher, conducted a 
study into Federal practice and procedure in order 
to assist the Court in the framing of rules. There 
was correspondence with the Federal judges 
throughout the country and with representatives of 
the Bar. The results of this study were placed be- 
fore the Court at the end of the last Term. I laid 
the matter before the Senior Court Judges at their 
last Conference, and all the questions presented 
were freely debated. The experience of the Federal 
courts throughout the country was thus brought 
before us and fully considered. 

The authority given by the Act of 1933 was lim- 
ited to proceedings after verdict. When the Court 
undertook the actual drafting of the rules, it was 
deemed advisable to have the Act amended so as to 
apply to proceedings after finding of guilt by a trial 
court where a jury is waived, as well as after a 
verdict of a jury, and to such proceedings as might 
be taken after plea of guilty, and, also, to proceed- 
ings for review in the Supreme Court. This amend- 
ment was made by the Act of March 8, 1934, and 
under that Act the Supreme Court has promulgated 
its rules. 

While there should be a proper opportunity for 
appeal where substantial questions are presented, 
there is no reason why review of convictions should 
not be prompt. The spectacle of persons convicted 
of crime at large on bail pending unnecessary de- 
lays on appeal brings the processes of the courts in- 
to public contempt. In making a just estimate, we 
should not fail to recognize the extent to which 
criminal justice is promptly administered by the 
Federal courts and the small proportion of cases 
in which there are delays on appeal. It appears 
from the report of the Department of Justice for the 
fiscal year 1933 that the number of convictions dur- 
ing that year in the District Courts of the United 
States was 73,207. Of these, 67,904 were on pleas 
of guilty, leaving 5,303 convictions after trial. But 
the report shows that during the same period only 
284 cases were docketed in the United States Circuit 
Courts of Appeals. It appears that at the beginning 
of the fiscal year there were 171 cases on the docket 
of these appellate courts; that during the year 349 
were disposed of, and that at the close of the year 
only 106 criminal appeals were pending. While the 
number of appeals are relatively few, they furnish 
tests of the efficiency of administration in the ap 
pellate field. These tests challenge public attention. 
They occur in outstanding cases in which the pub- 
lic interest is keen. 

Experience shows, that rules of procedure should 
be as simple as possible. Numerous and involved 
procedural requirements, with the force of statutes, 
breed controversial questions. The necessary flexi- 
bility of procedure under judicial guidance is lost in 
a maze of technicalities. It must always be borne 
in mind that no system can be better than its admin- 
istration, and no rules of practice can take the place 


of alert and competent judges. Rules should def 
initely fix responsibility and give opportunity fo: 
effective supervision suited to the case. In the rul 
now promulgated, the Court has sought to meet t! 
criteria of simplicity and flexibility. Useless for: 
have been abolished. The times for taking the va 
rious steps in the prosecution of appeals have be« 
shortened. The appellate court is placed prompt! 
in control of the proceedings on appeal and may 
any time on short notice entertain a motion to dis 
miss the appeal, or for directions to the trial cour 
or to vacate or modify any order made by the tria 
court or by any judge in relation to the prosecuti 
of the appeal, including any order for the grantins 
of bail. Immediately upon the taking of the appe 
the trial judge has the duty of bringing the parti 
before him and of giving such directions as may 
appropriate with respect to the preparation of th 
record on appeal. Bail is not to be granted afte: 
judgment of conviction save as provided in th 
rules. Bail may be granted by the trial judge o: 
by the appellate court, or, if the appellate court 
not in session, by a judge of the appellate court or 
by the Justice of the Supreme Court assigned to that 
Circuit. Bail is not to be allowed unless it appears 
that the appeal involves a substantial questior 
which should be determined by the appellate court 
We perceive no reason why, under these rules 
criminal appeals should not be conducted with ay 
propriate expedition. 

One rises from a close study of any part of this 
problem with a fresh realization that the roots of 
the evils which beset the detection and punish 
ment of crime strike deep into the social soil. Th 
primary need is a robust civic sentiment, dominated 
by a sense of justice, which demands intelligence 
in the making of laws and impartiality in their ex 
ecution, which is the determined foe of graft and 
every form of official delinquency as well of out 
standing breaches of the criminal law. To culti 
vate and reenforce this public sentiment, all social 
agencies must play their part. But the Bar, by 
reason of its expert knowledge and specialized 
experience, has the heaviest responsibility. The 
difficulty lies in securing the cooperation of the 
most learned, enlightened, and experienced mem 
bers of the Bar in meeting that responsibility. The 
best feature of the American Law Institute, in my 
opinion, is not found in the immediate task of re 
statements of the law, to which the Institute has 
devoted its efforts with such eminent success, but 
in the organization of leadership which the Institute 
has achieved. It has established a trinity of service 
through the interaction of the learning of the 
Schools, the sagacity of practitioners, and the wis 
dom of the Bench. The demonstration of the pos 
sibility and value of that cooperation should have 
a lasting influence. As you approach the comple- 
tion of your vast labors in the restatements of the 
law, I trust that you will contemplate the continued 
maintenance of your organization and carry for 
ward your efforts for the improvement of the ad 
ministration of criminal justice. You have already 
set yourselves to that work in formulating a Code 
of Criminal Procedure. I trust that this is but 
a prelude to a larger task in relation to the sub- 
stantive criminal law and in conducting the re 
searches which must furnish the basis for sound 
corrective measures suited to the conditions of our 
day. 
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recovery program in the United States has 


H] 
shown anew the need for cooperation between fed- 


eral and state governments, particularly in the 
rol of business enterprise. Yet attempts’ to 
etail federal and state law in this field throw 
sharp relief those problems which arise mainly 
of the difficulties of drawing a clear line of 


arcation between the federal and state jurisdic- 
ns over commerce.” The NIRA? is avowedly 
ed at the 1 of enterprises which are in or 
ffect interstate commerce; the states, on the other 

|, seem to wish to preserve their jurisdiction in 
purely intrastate commerce, 
far-reaching control of the 


' 


contr 


entirety over 


ether or not the 


IRA is judicially validated.* Despite the difficulty 
listinguishing between transactions which are 
state and those which affect interstate com- 

erce, there is nevertheless a group of trades and 


lustries which definitely fall outside the sphere of 
<isting federal control, and for these if for no others, 
pplemental state recovery legislation has been thought 
cessary by both the states and the federal govern- 
ent. Furthermore, in those cases where there is 
federal code regulation, it has been thought 
isable for the states to act. It is proposed here to 
examine some of the constitutional and administrative 
oblems involved in such state action.‘ 

The federal administration from the early’ days 
the NIRA has pointed out to the states its deep 
terest in the passage of state legislation providing for 

tate cooperation with the NRA and the elimination of 
conflicts in the carrying out of the purpose and 

licy of the national industrial recovery act which 
light arise by virtue of existing state laws.”* The 
federal government therefore drafted and sent to the 
state governors a proposed model state act “to encour- 
ge state and national industrial recovery by co-operat- 
g with the national government in fostering fair com- 
Some states had enacted state recovery acts 
the draft of the model and others 
t® with attempts of different kinds 


on followed 


1. The poss es for co 


yperative or conflicting action between 
eral and state g nments have been shown in the past in the 
ling of such ¢ lems as prohibition and aviation Vide Chamber- 
J., Enforcement of the Volstead Act Through State Agencies, 
J nal of th \ ican Bar Association, 381; Flagg, Incorporating 
icral Lau nt tate Legislation, 1 Journal of Air Law, 199; Lee, 
Frederic P., State Adoption and Enforcement of Federal Air Navigation 
ow, XVI J n f the American Bar Association, 382; Uniformity of 
Regulatory Laws Through Federal Models, IX Journal of the American 
Bar Association, 382 
2 Public No. 67, 78rd Congress (H. R. 5755). 
3. Cf. Fitzpatrick, E Emergency Promotion of Industrial Recov- 
Report to the Governor, Bulletin No. 1, Wisconsin Recovery Admin- 
mn, 1934 
4. Problems enforcement will not be discussed here 
5. NRA off eleases No. 7, June 22, 1933, and No. 27, July 
é Letter of tr smittal from the administrator to the governors to 
mpany the r ‘ tate act, February 12, 1934. NRA Reporter, 
2, N 3. February 15, 1934 
7. The t f the act was sent in August, 1983, but was not 
ade ublic The proposed act was made public on February 12, 1934. 
8 Californ Stats. 1933, Ch. 1087 and Ch. 1039 (Effective Aug 
4 1983 Colora ws of 1983. House Bill No. 17 (Effective Aug. 








343 


to make the provisions of the NIRA applicable and 
effective in transactions involving intrastate commerce 
within the states. This legislation follows various pat- 
terns. The statutes of Colorado, New York, Virginia 
and Wyoming are similar in principle to that proposed 
in the model act, while those of other states follow 
their own individual paths. Many of these state laws 
were adopted so soon® after the passage of the NIRA 
that their attempted coordination of state with federal 
law in this field was undertaken in advance of any op- 
portunity to accumulate practical experience in the 
administration of the new statute, though they are 
avowedly designed to secure uniformity and coopera- 
tion with it.’® 

These state acts follow in broad outline the prin- 
ciples of the NIRA. All of them, except Kansas, em- 
body a legislative declaration of emergency and all 
except the Kansas law have some time limit, which 
may be two years after the passage of the act, or the 
date of the expiration of the NIRA, or sooner, on 
proclamation by the governor of the state. Again, 
those states which had state anti-trust laws at the time 
of the enactment of the NIRA™ and which have 
adopted state recovery acts, with the exceptions of 
California and Massachusetts, have provided for the 
exemption from their anti-trust laws of all codes, 
agreements or licenses approved by the President under 
the NIRA. Both Kansas and Texas,’* however, pro- 


18, 1983) and Sen. Bill No. 8 (Effective Aug. 11, 1983) and Laws of 
1933, House Bill No. 67. 2d extze session; Kansas. Laws of 1983, first 
special session, House Bill No. 2 (Effective Nov. 21, 1933), providing only 
for certain defenses for violation of the antitrust law; Mass., Acts, 
1933, Ch. 347 (Effective July 22, 1933), providing only e’ authorization 
to the commissioner of labor and industries to suspend the six o'clock 
law during the operation of the codes for the textile and leather indus- 
tries under the NIRA; — ersey, Laws * 1983, Ch. 369 (Effective 
Aug. 31, 1988) and Ch. 872 (Effective Sept. 1983); New York, Laws 
of 1938, Ch. 781 (Effective Aug. 26, 1933) z Ch. 783 (Effective Aug. 
26, 1983); Ohio, Laws of 1938, House Bill No. 705 (Effective Oct. 18, 
1933); Texas, Laws of 1988, first special session, House Bill No. 10 
(Effective Oct. 28, 1983) primarily providing certain defenses for viola- 
tion of the anti-trust laws; Utah. Laws of 1983. Ch. 21 (Eiective uly 
31, 1983); Virginia, Acts of 1983, Ch. 61 (Effective Sept. 14, 1933); 
Wisconsin, Laws of 1933, Ch. 476 (Effective July 30, 1933); Wyoming, 
Session Laws of 1988, Ch. 16 
California, Stats. 1988, Ch. 1029 and Gregan, lave of 19383, special 
session, House Bill No. 69 (Effective Dec. 15, ) are state agricul- 
tural adjustment acts and # such are beyond XE, ak of this article. 
9. Vide note 8, su 
10. Vide Clevelan Cc. Edwards v. a, Y. Edison Co., 268 N. Y. 
Supplement 24 (Supreme Court of N. Y., N. Y. Looney. Dec. 11, 1933) 
where the court denied an application by = employee nization un 
der the N. Y. state recovery act (Laws of 1988, Ch. 781) or an injunc- 
tion to restrain the employer, whe had signed the President's Re-Em-. 
ployment Agreement, from organizing a company union. The injunction 
was denied on the ground, p omens others, that the state act * not 
afford relief where the f oslly te have already refused relief, as 
the purpose of the state = 44 to secure uniformity and coopera- 
tion with & federal governmen 
11. arently only on New Jersey, Oregon, Pennsylvania 
and Rhode A Piaed did not have such laws at that time. For more ade. 
uate discussion of this subject, vide survey of eae ~~ trust laws, in 
may 1932, XXXII ‘columbia Law pated ; Brown, W. R., 
NIRA and State Anti-Trust oe yur Tinois Law Review, 
4 83, No. 4; Mott, Rodney, State Le, pH hag ational Recev- 
ery, American em wae Association, Table lit, » 8, 1938. Kf 
also Wahrenbrock, H. The Federal Anti-Trust Laws ond the NIR 
XXXI Michigan Law } a Aang _ 
ion, House Bill No. 2, 


12. Laws of Kansas, 1933, 1st special sessi 
Par. 60, 102 in wey Hall, " Federal Trede_and Me rig’ 4 Re 4 
Texas, Laws of 1938, session, House Bill No. 10, 60,102, 
Laws of Texas, Tid. * Kansas there is no time limit ‘within which 
such action may be offered as a defense but in Texas there is a thirty- 
day limitation. 
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vide that proof that an act of which complaint is made, 
was done in pursuance of a code or agreement or li- 
cense under the NIRA is a complete defense in such 
proceeding. 

There are, however, some variations from the 
principles of the NIRA, as for instance, the law of 
the state of Utah which provides not only that em- 
ployees shall have the right to organize and bargain 
collectively through representatives of their own 
choosing and that they are to be free from interference 
or coercion of employers or their agents but also “of 
such labor organizations or their agents, who have not 
had a recognized national existence for a period of 
ten years’”**. 

There are two broad courses open to the states 
in the formation of state recovery legislation, though 
their choice of a course is often seriously hampered by 
state constitutional limitations. For instance, express 
state constitutional provisions against the delegation 
of legislative powers offer greater obstacles than does 
the federal constitution in regard to the administra- 
tive promulgation of codes. On the one hand, the 
state may adopt an act in the form of the NIRA, cre- 
ating a state recovery administration with power vested 
in the governor or other state administrative official 
to approve codes and agreements and to license trades 
and businesses which are purely intrastate. This policy 
appears in two variant forms: either the state may pro- 
mulgate special state codes and also adopt and enforce 
the codes promulgated under the federal act, or the 
state may make no provision for the adoption of fed- 
eral codes in the state but provide merely for the writ- 
ing and enforcement of its own state code. Laws in 
either of these variant forms indicate that the state is 
acting independently in adopting its own recovery pol- 
icy in relation to intrastate businesses. On the other 
hand, the state may adopt a law providing that all 
codes and agreements approved and licenses issued by 
the President for particular trades, businesses or in- 
dustries include and bind all intrastate transactions. 
Laws of this type imply acquiescence in and adoption 
of the recovery policy of the federal government, a 
principle already adopted in other relationships, nota- 
bly aviation.** This latter device probably gives rise 
to fewer administrative difficulties and conflicts than 
the former,’® but it also presents more constitutional 
problems, primarily because of the presence in some 
state, as indicated above, of state constitutional pro- 
visions precluding state implementation of federal 


codes by state law. The state recovery acts of 
California, New Jersey and Ohio, in addition to 


providing for state adoption and enforcement of 
codes, agreements or licenses promulgated under 
the national act, provide for the adoption of state 
codes, agreements and licenses (issued by the 
governor), while the laws of Utah and Wisconsin pro 
vide for the writing and enforcement of state codes 

agreements and licenses alone and do not have any 
provision for the adoption of federal codes in the state. 
The model act suggested by the recovery administra- 
tion and the statutes of Colorado, New York, Virginia 
and Wyoming allow only for the adoption and use in 
state action of national codes, agreements or licenses 


It is of interest to note that the attorney general of Missouri ren 
dered an opinion that there is no conflict between the Missouri anti 
trust laws and the NIRA Vide Prentice-Hall, op. cit. Par. 60, 101. The 
correctness of his reasoning seems at least open to doubt 


18. Utah, Laws of 19338, Ch. 21, Sec. 5. Cf. NIRA, Title 1, Sec. 
Ta) 

14. Vide supra, note 1 Cf. also Swetland v. Curtis Airports 
Corp., 41 Fed. (2d) 929 (Dist. Ct. N. D., Ohio, E, D., July 7, 19380) 


15. Vide infra, p. 









but for no state codes, agreements or licenses as suc] 
Of this last group of states, Colorado, Virgit 
and Wyoming merely provide that on ad ption, 
federal code shall be the standard within the stat 
New York, however, stipulates'* that a federal code 
become the standard of fair competition for a bu 
ness or industry in intrastate transactions, must be f 
with the secretary of state of New York. Due filir 
with the secretary gives such code ipso facto the for 
of state law, for there is no requirement of appr 
by any state official or of notice or hearing to the pe: 
sons affected, despite the imposition of a penalty { 
violation.*® The question is raised here of th 
adoption by legislature as state law of a 
code which is itself adopted subsequent to the pass 
age of the state law. Is this a delegation of legi 








fede 


1 


lative power to the code-making authority of th 
federal government ??° 
Although by adopting their own codes the states 


avoid these constitutional snares, they at least pri 
vided greater risk of administrative conflicts 
federal and state governments. The promulgation 
state codes or agreements or the issuance of 

censes shows the possibility of conflict with existing 
future federal codes. For instance, the state and fed 
eral codes may not cover the same groups of workers 
Furthermore, a geographical difficulty arises, for th 


betweet 


State 


i 


federal code may recognize trade areas or metropoli 
tan districts whereas state administrators may not 
more particularly where such areas are located in more 
than one state. Thus, the New Jersey cloak 
and suit manufacturers in the metropolitan New York 


district claimed that the federal code of fair compe 
tion for the dress manufacturing industry** discri 


nated against them in favor of New York 
federal administrators of the code refused to give 
New Jersey manufacturers compliance labels. The 
New Jersey state code*®* accordingly provides for a 
special state label and a 10% lower wage 
the federal code and prohibits a New Jersey retailer 
from selling merchandise not bearing a state recover) 
label, where the code covering the manufacture of such 
merchandise requires it to bear such a label. A similar 
situation is found in the Philadelphia-Camden area 
where, in the absence of a federal code for the laundry 
industry, the Philadelphia competitors of the Camden 
laundries may be forced actually if not legally to a 
cept the standards of the New Jersey state laundry 
code**, 

Where states 

16. The acts of Massachusetts, Kansas, and Texas relate only t 
special aspects of the recovery program and not to this phase of the 
matter Cf. supra, note 8 

17. Similar to the model state act 

18. New York, Laws of 1938, Ch. 781 
C., Contribution of the New York iy EN 
New York Bar Association Bulletin, October, 193 

19. Sec. 1, 2 and 8. Detailed discussion of violatior und pena 
ties is beyond the scope of this paper 

Vide Chamberlain, ep cit., and Lee op. cit., est 


+ There are feder codes for the Automobile 
ing Industry (approved a 8, 19384, code No. 17 


scale than 


adopt the federal codes as state 


Sex 1, $2 f Poletti 
t National Re er 





tive Parts and Equipment Manufacturing Industry (approved 
1934, code No. 105, amended), the Motor Vehicle Storage : 
Trade (approved Dec. 7, 1933, code No. 147), the Automo 
and Equipment Manufacturing industry (approved N 8 1933 the 
Funeral Vehicle and Ambulance subdivision (approved Nov. 8, 1938), 
the Wholesale Automotive Trade (approved Dec. 18, 1983, code N 
163), the Trucking Industry (approved Feb. 10, 1934, code No. 278 
and the Motorcycle Manufacturing Industry (approved Mar 17, 1924 
code No. 340) New Jersey, on the other hand, has state les for t 
Automobile Rebuilding Industry (approved by the govert November 1 
1933, to be effective November 20th) and for the Automotive Main 
tenance Garage Industr y (approved by the governor April 19, 1934) 
ch have different classifications of workers from any of the above 
22. Approved October 31, 1983, No. 1484—C also Code for 
the Blouse and Skirt Manufacturing Industries (approved December 30 
1983, code No, 194) 
23. Approved by the governor January 10, 1934 ‘ 
24 A conference was held on January 14, 1934, between the laun : 
iry owners of the two districts to discuss the situati 
Of course geogr a me difficulties may occur wit! t the 
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- they mai idopt purely state codes for 
rastate commerce in those industries where no 
code has as yet been planned or as a 
industries on whose federal 

What happens to the state 
les when federa des are adopted? Does the state 

continue at least as to those of its provisions 

do not conflict with the national code or does 
California act 
.ds*®: “the provisions of this act shall apply only to 
se engaged any business ... for which 
de is issued...” under the NIRA and 

thermore, if ide is issued under the NIRA, i 

1 code or codes approved under. 
ict and shall immediately become the code of 
tition provided for in this act”**. The at- 
veneral of the state has construed the words 
nersede” to indicate that “it was intended that 
ere a federal le was approved for an industry 
t code, and that code only, should govern the said 
i y 7724 least in California, a federal code 
persedes the state code in its entirety, and a federal 
le governing certain features of an industry cannot 
exist with a state code governing those features 
covered by the federal code. The federal code may 

eivably hay ess stringent requirements in regard 
such matter maximum hours of labor or mini- 

wages tl vere found in the state code pre- 
usly in effect, but it nevertheless supersedes the 


latter succeed it im toto? The 


In such stat s Utah and Wisconsin where there 
ision for automatic subsequent adoption of 
eral codes t persede state codes, this does not 
ly. The W nsin code for the cleaning and dye- 
idustry states®* that if a national code is estab- 
1. ns concerning maximum hours are 
upersede the provisions concerning maximum hours 
the state code if the number of hours in the federal 
that of the state code for the same 
deral code ite have a lower num- 
is to be an automatic modification 
th no hearing before the change.** 
flere the arrangement for modification is found in the 
le, not in t statute. 
Even where the state law stipulates that the na- 
t il in its entirety, provision may 
nditions into account. For 





nstance, the New Te rsey C “ode for the Auto Rebuild- 


ng Indust vas approved by the governor*® subject 
leletions, additions or modifications apparent in any 
le approved by the NRA for the automobile rebuild- 
industr ut “with due regard, however, being 
for local conditions and local customs.” It is con- 
ible that 1 provision might nullify the effect 
the adoptio f a federal code 
In those states where federal codes may exist for 
terstate commerce and state codes for intrastate com- 
erce, conflict bound to arise except in such a state 
Calitorni vhere as indicated the federal code 
gal problem is s r in such cases. The question arose whether the 
f livision of corporations and director of indus- 





s ¢ a le for a particular section of the state 
4 le f undry industry of San Francisco be approved 
that se f the state act which provides (Stats. 1983, Ch. 
Se f pproval of codes “for the trade or industry or 
ivision thereof The word “subdivision” was interpreted to refer 
branches of a stry and not geograp yhic al division 
r ‘ ‘ 19 Cc} 10389. se 3 
4 { i 
Letter S. Webb, attorney general of the state of Cali 
2, to E. M. Daugherty, Commissioner of Corporations, Oct. 10, 
T letter of Sept. 18, 1938. 
- Ar 
29 There lar arrangement neerning minimum wages in 


be effective November 20.) 








supersedes the state code immediately on adoption. 
New Jersey, Ohio, Utah and Wisconsin, however, pre- 
sent problems which vary according to whether the 
state codes are adopted before or after the federal 
codes, unless provisions are adopted in the codes them- 
selves similar to that of the Code for the Butter 
Manufacturing and Distributing Industry of the state 
of Utah. This code states: “It is understood this code 
will conform with any national code or codes of fair 
competition to be approved by the President of the 
United States as provided in the NIRA and the AAA 
and . . . is only so far effective as is not inconsistent 
with the policies of the AAA as determined by that 
administration.”™ If a state code is adopted in these 
states before a federal code which covers the same 
subject and no provision is made for subsequent 
modification of the state code in accordance with 
the federal code, conflict is almost certain to be the 
outcome. Where the state code is adopted after 
the federal code for the same industry, the situation 
may be somewhat different. Unless the state code 
attempts to conform to the federal, however, dif- 
ficulties may also arise between the two. Such con- 
formity was secured, for instance, in the Utah Code 
of Fair Competition for the Bituminous Coal In- 
dustry** making the national Code of Fair Com- 
petition for the Bituminous Coal Industry pre- 
viously approved by the President™ part of the 
state code in so far as the national code is applicable to 
industry in the state of Utah. Here again it is the 
code, not the statute, which adopts this particular fed- 
eral code, in so far as it is applicable within the state. 
The Utah Code of Fair Competition for Beauty Par- 
lors and Beauty Parlor Operators’ is retroactive in 
that it “endorses in its entirety the national code as 
presented to date”** and anticipatory in that “in fur- 
ther releases of the national code, we waive our rights 
in favor of the national code.” The question again 
arises here as to the delegation of power to make the 
requirements under the state act dependent on future 
requirements of administrative regulations under the 
federal law.** The question is complicated by the con- 
sideration that the code is adopted by the trade, and the 
trade in the code agrees to adopt changes in the na- 
tional code made in the future. 

It is obvious when there is conflict between the 
federal and state codes that the question arises as to 
who shall solve the conflict for purposes at least of 
administration. The Utah Code of Fair Competition 
for the Automotive Industry** states “it is anticipated 
that this code may conflict in some manner with the 
national codes that are appropriate to this industry. 
In that event the points at issue shall be decided by 
the Governor of the State of Utah or his authorized 
agent.’”*"* The apparently unrestricted power of the 
Governor is probably controlled by the general declara- 
tion of principles to prevent his arbitrary decision. 
Would not the court, however, have the right to re 


31. Approved by the governor Sept. 26, 1933. Wide Art. XIII and 
XIV. This agreement is in all respects subject to the provisions of the 
AAA and the executive order of June 26, 1938, by which the President 
delegated to the Secretary of Agriculture certain of his powers and 
functions under the NIRA. 

There are certain exceptions, however, for the provisions of Art 
XIII and XIV shall not apply in respect to hours of employment, sal 
aries and wages. Conflicts between state industrial recovery acts and 
the AAA are not considered here. 

32. Approved by the governor December 7, 1983 (approved code 
No. 17) 

33. September 18, 1933. 

34. Approved by the governor September 26, 1933 

35 l bid. 

36. Vide supra, p. 

"7. Approved by the » Governer December 7, 1933 

37a. Par. 57. Such decision, however, may not be made without 
a hearing of the authorized representatives of the codes involved. 
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strain the enforcement of the Governor’s order, if it 
were arbitrary and not in conformity with the de- 
clared purposes of the act? 

There may also be the possibility of conflict be- 
tween the President’s Re-employment Agreement and 
a state code. Although that agreement is volun- 
tary as far as the national government goes, it may 
be required by state law or administrative regulation 
for persons acting under the state recovery act, as 
it is in California. Where the state law does not 
require the signing of the Re-employment Agree- 
ment and therefore, the signature of the agreement 
is a voluntary act under the state law, it would seem 
that the provisions of a state code would prevail 
over the terms of the agreement in case of conflict 
between them. 

There is further possibility of conflict between 
a state statute other than the recovery statute and a 
state code. For instance, the California Code of Fair 
Competition for the Electric Storage Battery Industry 
conflicts** with the California Rebuilt Battery Stat- 
ute.*® Therefore batteries rebuilt within the meaning 
of the California battery act are different in specifica- 
tion from those repaired or rebuilt within the meaning 
of the state code and require two different brandings 
for identification. 

May a federal code, even in those states 
where it succeeds in toto a former state code for intra- 
state commerce, be amended by the governor or other 
state official before it becomes applicable in intrastate 
commerce within the state or after it has become 
so applicable? The attorney general of Ohio 
stated* that the governor of that state may ap- 
prove code regulations under the state law which am- 
plify or add to federal codes filed under that law, pro- 
viding such amendment is not inconsistent with na- 
tional code provisions. In California, the chief of the 
division of corporations may amend any state code 
“where such amendment is in the public interest.’ 
Would this power be applicable to national codes when 
they have been approved as state codes? 

In states where there is no adoption in the state 
law of federal codes as such the situation appears 
simple, for, as in Wisconsin, the governor may mod- 
ify, amend or terminate any state code if he has deter- 
mined that that code is not effectuating the purposes 
of the act,** and each code of the state must contain 
an express agreement to that effect. As it is the pur- 
pose of the act to cooperate with the federal govern- 
ment in effecting industrial recovery, it seems that 
the governor of Wisconsin, if he determines that a 
state code is not effecting that purpose because of its 
lack of agreement with a federal code for the same 
subject matter, may modify the state code to make it 
accord with the federal. In Utah the governor is given 
the power to cancel or modify “any order, approval, 
license, rule or regulation”* but not the provisions of 
the codes themselves. As several Utah codes, such as 
the Code of the Contracting and Retail Plumbing and 
Heating Industry,** the Electric Neon Sign Industry 
Code, the Retail Lumber, Lumber Products, Building 


one of 


Schedule 1, Sec. 1, Par. D 
Penal Code, Sec. 587. 
40, Dec. 28, 1933. Opinion No. 2065, in Prentice-Hall, op. cit 
41. California, Stats. 1983, Ch. 1087, Sec. 8 t is also stated 
the chief shall not approve any code nor shall any code become effective 
without the concurrence in director of the department 
of industrial relations. Nor make any rule or regula- 
tion without such approval It seems that the same approval is there 
fore necessary for any amendment or change 
42. Wisconsin, Laws of 1988, Ch. 476, par 
43. Utah, Laws of 1983, Ch. 21, Sec. 7 (b) 
44 and 45. Both approved by the governor December 7, 1933 
46. Idem. This ie does not provide minimum wages and ma 


109.05. 


Materials, Building Supplies and Builders’ 
Code*® were approved before similar federal codes |} 
been formulated, it was impossible to anticipate in ad 
vance whether or not they would conflict with subs: 
quently formulated federal codes. They 
found to conflict*’ with the NIRA itself, but 
the state act nor the codes authorized any cl 
the governor or administrator, an impasse resulted. Th 
NIRA administration suggested that at least the 
include a vernor t 
make changes 
or that at least the 
the national codes 
put into effect. 
adopted. 

There is no provision in the California law whicl 
requires filing or approval of federal codes in that 
state previous to their adoption as codes for intrastate 
commerce, but the Ohio law is strict in its insistence 
on having certified or exemplified copies of all ap 
proved federal codes filed in the state before thei: 
automatic validation as state laws.** 

In those states which allow for the promulgation 
of state codes, whether or not these are superseded by 
federal codes, what authority does the governor hav 
in regard to their promulgation? In New 
Ohio in the absence of a national code of fait 
tion, the governor, after a notice and hearing, may o1 
his own accord prescribe a code of fair compet 
intrastate commerce if no code has been formul: rick 
an industrial group.“ In Utah, regardless of whet! 
or not a national code is in existence, if abuses ar 
present in a given industry or business within the 
state, the governor, on his own motion or on com 
plaint, after notice and hearing, may prescribe 
code for that industry. 

Difficulties of administration have been 
those of constitutional and administrative law in the 
development of cooperation between the federal and 
state governments for the promotion of national indus 
trial recovery. After the approval of the California 
state recovery act on August 4, 1933, about 220 appli 
cations for approval of state codes were filed in the 
office of the chief of the division of corporations in 
that state. Of these applications about 50 were ac 
cepted and promulgated, before the financial resources 
for code administration were exhausted. As the law 
provides™ that all groups filing codes in the state are to 
pay a fee of $25.000 to the chief of the division of cor 
porations and are to be licensed by him at a fee of 25 
cents per employee per annum, it was thought at the 
time of the passage of the law that the law would pay 
its own administrative expenses. However, the chief of 
the division of corporations estimated that each code 
cost the state of California almost $1,500.00 more than 
the amount received for it under the terms of the 
act so that if the state were to continue simila 
code action by June 30, 1934. there would be a 
deficit to the state of $115,000.00. New Jersey 
also has hoped that the codes of that state would be 
self-executing as far as finances go, by the 
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47. With section 7(a) of the NIRA. 

48. Ohio, Laws of 1933, House Bill No. 705. Cf. Opi: 
attorney general as to the procedure for filing certific r exem 
copies of all approved federal codes filed in the state and of the « 
ence between them Prentice-Hall, op. cit., par, 60,151, Ohio 
Laws. 
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tful constitutional validity and is apparently 
ring administrative difficulties as well." Wis- 
apparently has the best planned system 
nancial a lt stration, for the costs of the 
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( ; A sse N 15 roduced January 15, 1934, to 
sessmer for the administration of state 
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industry between the federal and the state governments 
is obviously a cause of difficulty in securing uniformity 
of control and administration in the recovery program. 
The easiest solution of the difficult problem would be 
to eliminate the distinction between interstate com- 
merce or transactions affecting interstate commerce, 
and intrastate commerce, but even if that were done 
according to the Constitution there would still be the 
problem of working out appropriate areas of control. 
In the absence of willingness to make the constitutional 
change necessary to abolish this distinction, the method 
of state cooperation with the federal government 
seems the more advisable, where, as in Colorado, 
Virginia, New York and Wyoming, a federal code 
under the NIRA becomes the state standard for 
intrastate commerce as well. But even here admin- 
istrative efficiency in cooperation can be secured 
only at the expense of constitutional difficulties. 


THE MOVEMENT FOR CORPORATE REFORM: A 


WORLD-WIDE 


By A. H. 


: Esra Ripley Thayer Teaching 


A 


FAVORI theory of the anthropologists is 


that of cultural diffusion. Ideas, inventions, 
forms of social organization spring up in one 
re communities and then drift slowly through 
world mucl seeds are carried by the wind. 
thropologist the future may some day illus- 
ite the theory by pointing to the diffusion 
roughout the world of the movement for corporate 
eform, a movement which has been taking place under 
very eyes. To Americans firm in the belief that 
hat we loosely call the “civil law” system and our 
vn Anglo-American system are poles apart, this 
vement is of intense interest. Ideas and institutions 
f corporate organization developed in England and in 
United States have gradually seeped through the 
arriers of language and legal forms until the legal 
ught, if not the legislation, of most European coun- 
ries has become impregnated with them. And at this 
ment we can sense the first faint stirrings of the 
ickwash from Europe to America 
The reasor all this is not hard to find. The 
poration laws of the various countries have always 


shown a substantial similiarity when compared to the 


ivil laws. The corporation as we know it today is a 
hild of the capitalistic system, and the fundamental 

capitalism are the same throughout 
thin the sphere of the Industrial Revo- 


haracteristics 
he countries w 


lution. The fluctuations of the business cycle effect 
business throughout the world. When changes in 
economic conditions show a more or less uniform pat- 
tern, the urge towards readjustment of legal forms to 

1. See Boas, Ant pology in 2 Encyclopedia of the Social Sciences 
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meet these changed conditions tends to follow paths 
already tracked out by other countries. 


Earlier Movements for Corporate Reform 


Throughout the nineteenth century a constant 
process of innovation and imitation in the field of 
corporation law went on in Europe. Three important 
stages may be detected. The first was the French 
Code de Commerce of 1807, which was imitated by 
many countries in Europe and in Latin-America. The 
second stage is marked by the adoption of the English 
Companies Act of 1862. This started a strong wave 
of corporate reform on the Continent resulting in the 
French Corporation Law of 1867 and the German 
Law of 1870, which in turn influenced the Hunga- 
rian Law of 1875, the Swiss Code of 1881 and the 
Italian Code of 1882. The French Law has persisted 
to this day with but few changes. In Germany, how- 
ever, the stock market crash of 1873 gave rise to 
serious doubts as to the adequacy of the protection 
afforded to investors and creditors. The oft-quoted 
words of Ihering, writing in 1877, deserve repetition 
because of their aptness to present-day conditions. 

“The corporation in its present form is one of the most 
incomplete and dangerous devices of our entire jurisprudence. 
Most of the evil which has overtaken commercial relations 
during the past few years results either directly from this 
source, or is at least closely related to it. The attacks 
which it has incited against private property have been more 
serious than if fire, drought, famine, earthquake, war and 
hostile occupation had all conspired to ruin the welfare of 
the nation.” 

The result of agitation such as this was a thor- 
ough overhauling of the law and the enactment of the 


2. Zweck in Recht (1877) 227. 
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German Corporation Law of 1884 marking the third 
stage of the development of corporation legislation. 
In 1897 the German Commercial Code was enacted 
embodying the provisions of this law with consider- 
able alterations. 

In the succeeding decades country after country 
refashioned its corporation laws. These tended to 
follow either the French or the German models with 
an occasional admixture of English elements. By the 
time the war came, corporation law throughout Eu- 
rope had reached a certain level of stability. 


The Recent Reform Movement 


The consequences of World War and of the sub- 
sequent inflations of currencies threw into sharp relief 
the inadequacies of existing corporation laws. 
wave of reform agitation welled up.* Yet it was 
difficult to say in just what direction the wave was 
headed. Two conflicting currents pulled against each 
other. On the one hand there was a general feeling that 
the provisions for the protection of shareholders and 
creditors were inadequate. This feeling was particularly 
strong in those countries which had not followed the 
stringent protective features of the German Law of 
1884. On the other hand the American developments 
which favored the managements of corporations and 
which made for greater flexibility of corporate financ- 
ing made a strong appeal to corporate managers and 
investment bankers. The magic phrases of the newer 
American corporation law—‘no par stock,” “holding 
companies,” “convertible “treasury stock” rang 
pleasantly in the ears of business men. A subsidiary 
current of minor importance indicated the utility of 
correcting technical provisions which hampered cor- 
porate activity. 

The reform movement began in the early 1920s. 
It is still going on, though the crest of the wave seems 
to have been reached in 1930. For over ten years 
a multitude of corporation laws and projects of laws 
have continued to pour forth. New laws of general 
application have been enacted in Denmark 1930, 
Estonia 1927, Finland 1926, Great Britain 1929 (fol- 
lowing the report of the Companies Law Amendment 
Committee in 1926), Liechtenstein 1926, Netherlands 
1928, Poland 1928, Soviet Union 1928, Turkey 1926. 
Partial reforms were carried out in Belgium 1926 and 
1927, Finland 1928, France 1927, 1929 and 1930, Ger- 
many 1931, Italy 1928. Draft laws prepared under 
official auspices were published in Italy 1922 and 1925, 
Switzerland 1928, Germany 1930, Spain 1926, Hun- 
gary 1926. 

The courses of the two currents can be plotted 
clearly in the multitude of laws and projects which 
the past decade have brought forth. Provisions on one 
or more of such matters as protection against stock 
watering, prohibition against issue of stock below par, 
prohibition against return of capital to shareholders, 
pre-emptive rights, compulsory reserves, contesting of 
resolutions of shareholders’ meetings, etc., appear in 
the Dutch, Polish and Turkish laws, and in the Italian, 
Swiss, Hungarian and Spanish drafts. Concern with 
the fuller disclosure of corporate affairs is evident in 
many of the laws, particularly in the British Com- 
panies Act of 1929 and in the German Ordinance 
of 1931, 

The contrary current, the desire for greater free 
dom for corporate management, finds its fullest ex- 


bonds,” 


of the reform movement con 
Gegenwart 1931) 18-39, and 2 


3 ” For bibliographies of the literature 
sult Halistein, Die Aktienrechte der 


Wieland, Handelsrecht (1931) 10-16 


This law 
lawyers intent 


pression in the Liechtenstein Law of 1926 
was drafted by a number of Swiss 
on making the little principality of Liechtenstein the 
Delaware of Europe. It embodies every corporate de- 
vice which the ingenuity of the American corporatior 
bar has devised, plus a few new ones.* Other cour 
tries have followed the siren song of America wit! 
rather more hesitation. The British Companies Law 
Amendment Committee and the draftsmen of the Ger 
man draft of 1930 refused to recommend the ado 
tion of no par stock. However, the British Act made 
some concession by permitting the issue of shares 

a discount under some circumstances, and the Germar 
Ordinance of 1931 permits the use of treasury stock 
albeit under rather stringent limitations. Many mor 
evidences of the influence of American law can be 
found; to cite but a very few: authorized capital 
hitherto unknown on the Continent, is introduced in 
the German and drafts; non-voting shares 
are permitted under the German and Italian drafts 
convertible bonds are regulated in the 
Hungarian drafts. 

It is to be noted that the greatest activity in cor 
porate reform took place during the flood tide of the 
post-war boom. Whether the experience of the de 
pression will bring about greater scepticism with regard 
to the utility of the newer devices of American corpo 
ration law it is too early to say. Significant perhaps 
is the German Ordinance of 1931. This was enacted 
as an emergency measure, so important was its sub 
stance thought to be. Yet it is mainly devoted, not to 
increasing the powers of management, but to strength 
ening the requirements for publicity of corporat 
affairs. 


Swiss 


German and 


Corporate Reform in the United States 


These European developments have been paral 
leled by considerable legislative activity in regard to 
corporations in the United States. Within recent years 
we have had the Uniform Business Corporations Act, 
new corporation acts in Ohio, California, Michigan, 
Illinois and Nevada, and hosts of amendments to the 
corporation laws of most of the states. We have not 
attempted to benefit from the varied experience and the 
vast literature of Europe. The evils of chartermonger- 
ing and the competition among state legislatures in the 
progressive reduction and destruction of corporate 
standards have fastened heavy burdens upon us. But 
perhaps the depression has taught us something. The 
Federal Securities Act bears more than a chance re 
semblance to provisions of the British Companies Act 
Recently a few voices have ventured to urge that our 
corporation law might be revised with some at 
tention to European experience.’ Our own experienc: 
has served to fertilize the law of Europe well 
be that we are about to see the beginning of a process 
of cross-fertilization. 


It may 


4 The most available text of this interesting ‘ to be four 
in 1 Zeitschrift fUr auslandisches und internationales Pri vatrecht (1927 
460 
Eugene M. Lokey “Along the Highways 
January 21, 1984, IT, p. 11. An excellent, thoug 
all too rare, use of British and German materials in pre 
proposals for the reform of American legislation will be found 
, Stock Watering (1930) 
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National Legislation of Some Kind Is Undoubtedly Essential—No Decisions to Support 
Theories of Power of Congress to Control Production on Private Property within the 
States, but There Can Be No Question of Its Power, Directly or through Designated 

\gencies, to Limit the Quantity of Oil That May Move in Interstate Commerce 
-Incidental Regulation of Intrastate Movements, as Necessary to Effective Con- 
trol of Interstate Commerce, Justified Under Rate Cases—Production Would 

Be Controlled by Such Means but This Would Be Secondary* 





By Hon. Amos L. Beaty 
Chairman of the Planning and Coordination Committee for the Petroleum Industry 


ANY LAWYERS now entertain the opinion 

that Congress has power to control the pro- 
duction of petroleum on private property 

thin the Their theory seems to be (1) 
that Congress may exercise such control as a con- 
servation measure for the common defense and gen- 


‘al welfare or under what is sometimes called the 


states 


ar power” and (2) that since excessive produc- 
injuriously affects interstate commerce Con- 
gress may protect that commerce by controlling 


roduction. The purpose of this paper is to invite 

me straight thinking and constructive action on 

his very important subject and to advocate Fed- 

eral legislation for the establishment of quotas in 

v commerce rather than direct Federal control of 
production. 

\t the outset of the discussion reference must 

be made to the fact that there are no decisions 

hich sustain either of the two propositions ad- 

vanced by the advocates of Federal control of pro- 

luction and that there are many decisions which it 

ill be necessary for the Supreme Court to distin- 

ruish or overrule if such control is sustained. So 

far as their first proposition is concerned it should 

he a sufficient answer to refer to the argument filed 

Chief Justice Hughes with the Federal Oil Con- 

servation Board in 1926, when he was in the prac- 

tice of law, and to the authorities cited by him. 

He also showed that the production of oil is a mat- 

ter of state concern and that its regulation is not 

ior Congress. And to what he said may be added 

he comment, having reference to enactments under 

the commerce clause, that commerce is trade, or 

that an operation which does not involve 

ie trading element is not commerce, much less 

that mining is not commerce 

ind neither is the production of petroleum; and 

that commerce begins where manufacture ends 

Utah Power and Light Case 286 U. S. 165; Oliver 

Iron Mining Company vs. Lord 266 U. S. 171); 

vhereas there are no obstacles to legislation, no de- 

cisions to distinguish or overrule, if Congress pro- 

mmerce route and regulates move- 

erce, leaving production and manu- 

states, or, as a practical matter, to 

And this is true whether 

fa new and direct type or whether 

under National Industrial Re- 
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Federal legislation of some kind is undoubted! 
essential. For several years a kind of control has 
prevailed under state authority. Most of the states 
in which large production occurs have laws and 
commissions under which production can be lim- 
ited to market demand and equitable proration can 
be enforced. But the states do not agree on their 
respective shares of the market, some contending 
for more than others are willing to concede and 
the commissions are urged on by operators in the 
states. Congressional legislation to authorize state 
compacts was lost. Perhaps some of the states 
would have declined to enter into compacts. At 
any rate, state control has proven unsuccessful and 
the industry must look to Congress for relief or 
else suffer until nature works a cure. The problem 
of the petroleum industry is much more difficult 
than that of other natural resource industries, be- 
cause of the fact that if one operator in a pool of 
divided ownerships produces more than his share of 
the oil he drains his neighbors, unless they in turn 
increase their production correspondingly, and any 
excess of this kind quickly spreads over the entire 
pool. With operations thus circumstanced, and 
with potential production such that the mere turn- 
ing of valves would cause production to exceed na- 
tional demand several times over for months if not 
years, the necessity for effective control of some 
kind is apparent. It is either control or chaos. 
Overproduction, glutted markets and dumping do 
not benefit the consumer in a legitimate way, and 
such practices bring distress to millions of investors 
and workers. Involved in the economics of the 
situation is also the preservation of some 300,000 
wells of small but settled production and several bil- 
lion barrels of reserves that go with them. 

The Federal law should designate a depart- 
ment, board or agency to determine periodically 
crude oil supply and demand, and, in times of over- 
production, to establish quotas to move in com- 
merce. States, pools and properties would be given 
quotas, as would also the owners of stored oil and 
importers, and movements in commerce (interstate, 
intrastate or foreign) by purchase, sale, exchange, 
consignment or otherwise, in excess of quotas, 
would be prohibited. This would mean isolation 
and embargo for excess production, which in turn 
would control production, as no operator would 
strive to produce oil which he could not dispose of. 
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But this control of production would be incidental 
or secondary and not primary. 

There can be no doubt of the power of Con- 
gress, directly or through such agencies as it may 
designate, to limit the quantity of oil that may move 
in interstate commerce. Such volumetric control is 
strictly within the power to regulate interstate com- 
merce, and at times like these its exercise would be 
most wholesome. Restriction of surpluses, preven- 
tion of dumping, and stabilization of markets are 
of vital importance. But if Congress should enact 
a law for quotas in interstate commerce, and leave 
intrastate commerce free, the practical results 
would be negligible. It must be remembered that 
it is not commerce for one to ship to one’s self at 
one’s own warehouse for storage. Nor would it be 
interstate commerce if the movement were inter- 
state. Accordingly, oil producers might quickly 
adjust their operations so as to circumvent an en- 
actment of that kind. And if the restriction should 
apply only to crude oil, crude would be refined in 
the states of overproduction and the products would 
continue to flood all markets. There would be no 
hope in restrictions applicable strictly and solely to 
interstate movements, unless quotas for refiners as 
well as for producers should be established, and 
even then the plan would be incomplete and un- 
workable. 

An immediate and inevitable result would be 
intensified competition and lower prices in the large 
producing states, which as an economic matter 
would soon cut off all movements into these states 
and thus seriously affect that particular interstate 
commerce. Notwithstanding the great production 
of Texas and Oklahoma, there are at all times sub- 
stantial movements into each of these states. More- 
over, the mere fact that an act of Congress would 
injure local commerce in a particular state would 
be a sufficient argument why Congress should shape 
its legislation to avoid that result. Quotas in inter- 
state commerce, with no incidental control over 
intrastate commerce, would present the same diffi- 
culties that loomed large in the regulation of rail 
rates under the Interstate Commerce Act until the 
courts came to the rescue. And the plan is worth 
championing only if quotas can be established and 
made applicable regardless of whether the com- 
merce is interstate, intrastate or foreign. 

Probably 90 percent of the petroleum produced 
in the United States moves across state lines at 
some stage or in some form between its production 
from the earth and the use of its products by the 
consumer. Much of it goes from the wells into pipe- 
lines and thence to refineries in distant states and 
foreign countries. A very substantial part is re- 
fined within the state of production, and then, 
through pipelines, ships and cars, the products are 
moved to markets elsewhere. These products are 
frequently and successively reshipped in commerce 
from place to place across state lines. And it is easy to 
see that all of this is interstate or foreign commerce. But 
there is some consumption in the state where manufac- 
ture occurs and some in the state where the crude 
is produced. Likewise products come to rest and 
become part of the mass of property in the state 
of consumption before they are actually consumed. 
Under these circumstances it is apparent that both 
interstate and intrastate commerce are involved. 
This is. in fact. a field in which are intermingled 
all kinds of commerce. In theory, Congress regu- 


lates interstate and foreign commerce, while int 
state commerce is regulated by the states. ° 
case is simple when it involves a small ind 
which has no interstate or foreign ramifications 

in such case the power of the state is final. By 
in this industry, where a large part of the busin 
is interstate or foreign, and that portion which 
intrastate directly affects the interstate and foreig 
portions, the question of authority to regulate bé 
comes one which will admit of only one solutior 
namely, regulation by Congress of the interstat 
and foreign portions, which carries with it the pre 
vention of anything in intrastate commerce whic! 
would tend to thwart such regulation. It is obviou 
that if Congress should undertake to regulate inte: 
state and foreign commerce in petroleum by limit 
ing the volume in which it may move, its effort 
would be frustrated if intrastate commerce in pe 
troleum should remain uncontrolled. This is tru 
in the very nature of things. It is true because al 
commerce is competitive, and competition within 
state would result in state domination, thus defeat 
ing the aim of Congress. 

In Minnesota Rate Cases, 230, U. S. 352, and 
later in the Shreveport Case, 234 U. S. 342 
tions arose as to the power of the Interstate Com 
merce Commission to prevent the application of 
intrastate rates, made under state authority, whic] 
would conflict with those approved or promulgated 
by the Commission for interstate traffic, and which 
would work to the detriment of carriers if they 
were required to observe them. It was held that 
the Commission had the power, though it meant 
virtual control of intrastate rates. It is not consid 
ered necessary to review the decisions at length, 
and it will suffice for the purpose of these remarks 
to quote a summary from Chief Justice Taft, who 
delivered the opinion of the Court in the more re- 
cent case of Railroad Commission of Wisconsin vs 

B. & Q. Railroad, 257 U. S. 563. Said the Chief 
Justice: 


ques 


“Commerce is a unit and does not regard state lines, and 
while, under the Constitution, interstate and intrastate com- 
merce are ordinarily subject to regulation by different sov 
ereignties, yet when they are so mingled together that the 
supreme authority, the Nation, cannot exercise complete effe: 
tive control over interstate commerce without incidental regu 
lation of intrastate commerce, such incidental regulation is not 
an invasion of state authority or a violation of the proviso.” 

The way is thus clear, provided we commence 
at the inception of commerce in oil, that is, its 
movement into commerce. In truth the path is 
marked at every step. The rate cases are conclu- 
sive of the principle that quotas can be made to 
govern all movements regardless of whether the 
commerce is interstate, intrastate or foreign. In 
other words, all distinctions in that respect may 
be brushed aside if this is found necessary in order 
to render regulation effective and fair. Under this 
plan an operator would be given a quota, and that 
quota would be all inclusive. It would include his 
share in commerce, whether interstate, intrastate 
or foreign. Commerce, in the language of Chief 
Justice Taft, would be treated as a unit, and each 
participant would have his quota in the unit. This 
in practice would mean simply that producers in 
fields that should be prorated would be given quotas 
in commerce for their output, and these quotas 
would be the same as their proper production 
quotas. Theoretically, producers would be free to 


bring out their oil and store it. But they would 
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restrict production. The isolation and embargo 
quickly bring a halt. The gov- 
uld require surpluses sealed if 
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to prevent their movement in commerce. 

would companies having empty storage be in 
sition to produce their oil and drain the proper- 
s of neighbors who happened to be without stor- 
e. The states prevent things of that kind. More- 
r, the embargo would apply indefinitely and the 


would be worthless in the hands of the pirate. 
e danger of oil slipping from embargo into com- 
erce contrary to law would be much less than 


¥ 
& 


# “hot oil” menace when the sole effort is to con- 
production, because movements in commerce 
more in the open. 

i lo some the difference between regulating pro- 


tion and regulating commerce in the thing pro- 
iced may shadowy, but it is not so from a 
nstitutional ndpoint. It is not so when we 
that the Supreme Court has said and 

namely, production is not 


seem 


| 
st consider 


epeated many 


time 
times 


ymmerce. This distinction is, indeed, so impor- 
nt that it must be stressed. It can not be repeat- 
too often. If there were no way to stop the 


od of oil, except by controlling production in the 
tates, a strong argument might be made to the 
effect that the decisions heretofore rendered do not 

ply. It could be urged with much force that 
ile it is true, as the Court has often stated, that 
i nevertheless excessive 


ining 18S not commerce, 
ing affects commerce and can be restrained 
, nder Congressional authority if interstate com- 
erce is involved. But the fact is that oil does not 
cessarily go into commerce at the moment of its 
roduction. Some of it does, to be sure, and to 
hat extent quotas in commerce would be tanta- 


ount to production control, but an important part 
the oil produced is not sold at the well. The 
irger producing companies first take theirs into 
torage or refine it. To say that the only way to 
protect interstate commerce against surpluses of 
| is by limiting production in the states is to over- 
ok the power to fix quotas in commerce. If Con- 
eress and its agencies have the power to control 
roduction they can control the drilling of wells. 
\nd it is only one additional step to the control of 


asing. There must be some critical point, and 
ically that point is at the beginning of com- 
erce. Especially is this true if regulation at the 
‘eption of mmmerce would be an _ effective 
medy. 

To illustrate the dilemma which might ensue 
rom an effort under federal authority to control 
roduction, let us suppose the state of Texas, for 


example, should invite producers to bring out oil 
f federal production quotas and hold it 
Conceivably the state might 


excess ol 


mn bond for a year 


lo this and even offer state aid in carrying. It 
might adopt such policy in order to obtain more 
tax money or to insure supplies for its institutions, 
ind producers might and probably would accept 


Then where would the federal au- 
On what principle could it say No? 
It could not yperly oppose such course, except on 
the theory that Congress can ignore the states and 
onstitute itself the sole conservator of the nation. 

When Congress through a federal agency un- 
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thority stand? 
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dertakes to control production it is regulating pro- 
duction, not commerce. True, the effect upon com- 
merce may be profound, but that is secondary; the 
primary effect is upon production. As already in- 
dicated, the opposite sequence should prevail. Pro- 
duction might be restricted to consumer demand 
and commerce remain demoralized. This statement 
is made in view of the large stocks in storage. But 
in deciding whether Congress has transcended its 
power the courts will look at the real and usually 
the primary purposes of Congress, as witness the 
Child Labor Case. If the real or primary purpose 
is to interfere in local or state affairs, a cloak of 
interstate color is no protection. On the other 
hand, if Congress drives straight at an objective 
within its sphere, incidental or secondary effects 
may be what they will. To restrict production as 
a means of improving commerce is laying too deep 
a hold when the power extends only to the regula- 
tion of commerce. And the real object in this move- 
ment is to improve commerce. If commerce were 
what it should be no one would worry about pro- 
duction. The real or primary purpose, therefore, is 
sound from a federal standpoint. Then why not go 
straight at it? Why should Congress do something which 
is not sanctioned by the Constitution in order indirectly 
to accomplish that which is sanctioned? Why the 
circuity? Quotas in commerce will incidentally 
control production, just as control of production, 
if permissible, would similarly affect commerce. 
But both of these are not federal functions; one is 
state. And if Congress or a Federal agency tries 
to control production it will be entering by the 
rear when the front door is open. Moreover, such 
action would be arbitrary. Thus, if Congress, for 
the purpose of preventing the interstate shipment 
of game illegally killed, had prohibited the inter- 
state shipment of meat of every kind, it would be 
clear that its action was arbitrary and without 
proper relation to the end in view. And the same 
could be said of a state statute for the destruction 
of persons afflicted with hereditary insanity when 
sterilization would answer the purpose. In such 
cases it would be said that the remedy though ef- 
fective extended too far and became arbitrary. On 
the same principle there would be room for a good 
argument against Congress dealing with oil pro- 
duction, even if it had the express power, for it 
could be shown that regulation of commerce in oil 
is sufficient. Here, however, we have the additional 
fact that Congress has no express power to deal 
with production, and its right to do so has been 
consistently denied by the courts. And since Con- 
gress must proceed under the commerce clause it 
should deal with commerce and not production. 
Naturally the mind reaches out to inquire 
whether if quotas in commerce should fail as a prac- 
tical measure the industry would be helpless. It 
could fail only on one ground, evasion and failure 
of enforcement. But enforcement of quotas in com- 
merce would be as easy as enforcement of produc- 
tion quotas. Indeed it would be easier. Certainly 
it can not be said in advance of trial that it would 
fail. And it would be a simple process to provide 
in the law that upon a practical demonstration that 
quotas in commerce can not be enforced production 
quotas may be established. We would then be in 
the attitude of having proceeded step by step with 
due regard to fundamental law. The dernier resort 
would be reached after the efficacy of all others had 
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been affirmatively disproven. Logic and reason dic- 
tate this course. Due regard for what the courts 
have said impels it. 

There are numerous Supreme Court decisions 
under the federal anti-trust laws establishing the 
doctrine that combinations and conspiracies in re- 
straint of trade, though made in the course of oper- 
ations which are strictly intrastate, may have such 
effect upon interstate commerce as to constitute a 
violation of the federal laws. These cases are being 
cited to support the theory that Congress may reg- 
ulate the production of oil. But they seem inap- 
plicable. In the enactment of anti-trust laws Con- 
gress was really and truly dealing with interstate 
commerce. The protection of that commerce was 
the real and primary object. Take the Coronado 
Coal Company Case: Congress had enacted the 
law against combinations and conspiracies in re- 
straint of interstate trade. A combination of mine 
workers interfered with such trade, and the court 
held that the law was violated. But suppose Con- 
gress, instead of passing the Sherman law, had en- 
acted broadly that mine workers could not com- 
bine: Would the act have stood the test? And 
would it have been sustained even upon proof in 
the particular case that interstate commerce was 
affected? Certainly not. It would have been plain 
that Congress had gone too far, and the entire act 
would have fallen. Exactly the same observation 
might be made of a dozen or fifty other cases in- 
volving interferences with interstate commerce, in- 
cluding the Poultry Case recently decided. 

It has been suggested that the Stock Yards 
Case and the Chicago Board of Trade Case support 
the regulation of practices which affect interstate 
commerce, and therefore constitute precedent for 
the contention that the regulation need not be of 
the commerce itself. But obviously in these cases 
there was no way to reach the evil against which 
the legislation was directed except by dealing with 
the specific evil directly. The philosophy was sim- 
ilar to that employed in the regulation of carriers 
as instruments of interstate commerce. In neither 
case was there an opportunity or possibility of 
reaching the evil through a regulation of the com- 
merce itself rather than of the thing affecting the 
commerce. The two cases would have been more 
in point if the effort of Congress had been to regu- 
late stock raising in the one and grain culture in 
the other, but the decisions might have been 
different. 

Friends of proration and curtailment have gone 
too far in their demands for legislation running 
counter to all judicial thinking to date, when noth- 
ing of that kind is necessary. Why should Con- 
gress be asked to invade the state sphere and re- 
strict production, restrict drilling, restrict leasing, 
and deal with field operations, when none of that 
is necessary? Why should it be done when the 
effect will be to throw the measure in court and 
thus delay a real remedy for months or years? The 
situation is too serious to permit the testing of de- 
batable theories or any dallying. And this applies 
particularly to their war-power theory. Perhaps it 
is natural that earnest forward-thinking men, seeing 
the damage being wrought, should become crusad- 
ers. Nevertheless, this government must remain 
one of laws or it will cease to be a government. 
And the law, while not an exact science, is a thing 


of reason and consistency. The crusaders admit 


this but insist that their theory must prevail in co: 
sequence. A resort to reason, therefore, is quite 
order. 

Their argument is that 
much oil Congress should anticipate a 
Identically the same argument was made and the 
same frantic warnings were sounded eight years 
ago. Since then we have taken more than 7,000 
000,000 barrels of oil from the ground and the un 
produced quantity in sight has almost doubled. Ou 
billion acre reserve is still a billion acre 
Shale and coal, as sources of motor fuel virtually, 
unlimited, remain untouched. Alcohol is clamor 
ing for a place in motor fuel supply and the sources 
of alcohol are not in the wasting category. In 
short, it should be sufficient on this point to quote 
the second conclusion of the Committee of Eleven 
as follows: 


because there is 


shortage 


reserve 


“It is reasonable to assume that a sufficient supply of oil 
will be available for national defense and for essential uses in 
the United States beyond the time when science will limit 
the demand by developing more efficient use of, or substitutes 
for oil, or will displace its use as a source of power by har- 
nessing a natural energy.” 

But are we really profligate and wasteful of 
this natural resource? And if so, to what extent 
There is moderate waste in producing excessive 
quantities of oil. It results from evaporation and 
exposure to the hazard of fire, though much im 
provement has been made in types of storage in 
recent years. This waste, however, is not so seri 
ous as some may believe. It is inconsequential 
compared with the injury to commerce and those 
things such as unemployment and general distress 
which come with impaired commerce and low 
prices. Suppose our production of crude oil this 
year should be 50,000,000 barrels more than re 
quired for customary uses: The actual physical 
loss from premature extraction and storage of 50, 
000,000 barrels might be 3,000,000 barrels in the 
year, which would be a very small matter contrast- 
ed with the injury inflicted upon the country as a 
result of low prices and continued depression. And 
the temptation to over-consume when there is over- 
production is generally over-estimated. For exam- 
ple, if we had a demand for 400,000,000 barrels of 
motor fuel, the production of 410,000,000 barrels 
does not mean that the latter quantity is consumed; 
it means rather that 10,000,000 barrels are carried 
over and that, due to the constant pressure of this 
surplus upon the markets, prices are unremunera 
tive. True, there is some drift into inferior uses, 
especially where fuel oil supplants coal, but the 
extent of this also is generally overestimated, and 
it is doubtful whether any oversupply of petroleum 
ever increased actual consumption in any year by 
as many barrels as single companies have lost in 
dollars in the last three years. Certainly the forced 
consumption is of minor consequence compared 
with the wreck of prices. Times without number 
we have seen a surplus of five or ten per cent de- 
stroy the markets and impair commerce when there 
was no substantial waste but merely a carry-over 
of stocks. So, in the last analysis, the proposition 
of the crusaders is that Congress should use what 
they call the “war power” to protect commerce 
Let us not cunningly adopt any such course. Let 
us strip off the camouflage and base our claims on 
the truth. Congress has the power to protect com- 
merce. Let us invoke the exercise of that power. 

















WISCONSIN LEADERS WELCOME ASSOCIATION 


TO MILWAUKEE 





HON. MARVIN 8. ROSENBERRY 
CHIEF JUSTICE OF WIS. SUPREME COURT 


> 


rf 


HON. DANIEL W. HOAN 
MAYOR OF M/LWAUKEE 


IM GO} RR ALBERT SCHMEDEMAN— 
¢és— EXTEND behalf of the people of Wis- 
consin, etings to the members of the 


B 


imerican 


ir Association, who will meet in Wis- 

onsin and Milwaukee in August in annual con- 
ention. Wisconsin is proud to have had the As- 
ciation sel Milwaukee as its 1934 convention 
and | nstrained to say that I know the 
Milwaukee ers of the Association and the 
eople of Milwaukee generally will spare no effort 
make your stay in Wisconsin as pleasant as 
ssible. I hope that when the business of the 
onvention ncluded many of you will see fit 
spend some additional time in the State and 
earn to kno mething of Wisconsin by travel 
hroughout the State. I assure you that your wel- 
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come in other sections of Wisconsin will be fully 
as splendid and spontaneous as you will find it in 
Milwaukee during your convention.” 


FROM HON. MARVIN B. ROSENBERRY, 
CHIEF JUSTICE OF WISCONSIN— 

On behalf of the bar and bench, I extend to the 
members of the American Bar Association a most 
cordial welcome to Wisconsin on the occasion of 
the meeting of the Association on August 29th to 
3lst. It has been a good many years since Wis- 
consin has had the honor of a visit from the Amer- 
ican Bar Association and we all appreciate the dis- 
tinction which its return to this State confers 
upon us. 

The city of Milwaukee has a nation-wide repu- 
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tation for generous hospitality. Its facilities for 
carrying on the work of the convention are unex- 
celled and it has most excellent hotel facilities. 
Through concrete highways reach the city of Mil- 
waukee from every direction except the east which 
is accessible by way of lake navigation. 

The State offers unusual opportunities for rec- 
reation in the way of boating, fishing, camping. We 
hope that every member of the Association will 
attend, come early, stay as long as possible and 
have not only a profitable but a very enjoyable 
vacation. 


FROM HON. DANIEL W. HOAN, MAYOR OF 
MILWAUKEE— 

Milwaukee appreciates the distinction of being 
host to the American Bar Association’s conven- 
tion August 29-31. 

We offer you not only our warm hospitality, 
our excellent facilities and accommodations, and 
our varied opportunities for pleasant diversion, for 
which Milwaukee is noted as a convention city, but 
we invite you to make the most of your stay here 
to see and judge for yourselves why Milwaukee is 
universally acclaimed for its good government. 

Here you will be able to learn at first hand why 
the Wickersham Commission, consisting of eminent 
jurists, reported in its findings that “Milwaukee is 
often cited as a city free from crime or where the 
criminal is speedily detected, arrested and promptly 
tried and sent on his way to serve his time. No 
other city has such a record.” 

We are, nevertheless, more interested in the 
prevention of crime and delinquency. This is a 
field of endeavor frequently overlooked by both 
judge and lawyer. In so far as is possible under 
existing restrictions we have ferreted out the cause 
and applied effective remedies to eliminate crime. 


No city has a greater diversity of industry 
has won first honors in so many civic and govern 
mental features. Nor can any city offer a 
finer parks and drives. Milwaukee is a quee: 
among cities and we proffer our welcome 

Such an atmosphere should be conducive to t 
success of your observations, deliberations and r¢ 
reation. We predict in advance that your meetin; 
here will be both pleasant and profitable. 


visit 


FROM HON. EUGENE WARNIMONT, CHAII 
MAN OF THE COUNTY BOARD— 

The county of Milwaukee wishes to add 
greetings to the chorus of welcome which is your 
upon the occasion of your meeting in Milwaukee 
We are resolved to leave no stone unturned to mak: 
your convention here one of the most memorabl: 
in your history. 

All the facilities of the county including parks 
beaches and golf courses will be at your disposal 
for your moments of leisure and recreation. The 
entire county board joins me in an expression 
pleasure that such an important convention is com 
ing to Milwaukee for the first time since 1912 


FROM HON. CARL B. RIX, PRESIDENT Ol! 
WISCONSIN STATE BAR ASSOCIATION 

The members of the Wisconsin Bar Associatio1 
are proud of the privilege of acting as hosts for 
your Association at the annual meeting in August 
They have sought such privilege with the convic 
tion that Wisconsin and Milwaukee have much to 
offer to any visitor and that from the inspiration 
of the opportunity the Bar of Wisconsin may be 
stimulated to greater efforts in the cause of the 
Association. We pledge you our untiring efforts 
in your behalf. 


TENTATIVE PROGRAM FOR FIFTY-SEVENTH 


ANNUAL 


MEETING 





Monday Morning, August 27, at 10 o’clock 

Meetings of Sections, including Conference of 
Bar Association Delegates and Junior Bar Con 
ference. 

Monday afternoon, 2 P. M. 

Meetings of Sections, including Conference of 
Bar Association Delegates and Junior Bar Con- 
ference. 

Monday Night, 7 P. M. 

Dinner of Conference of Bar Association Dele- 
gates. 

Dinner of Junior Bar Conference. 

Dinner of Insurance Law Section. 


Tuesday Morning, August 28, at 10 o’clock 
Meetings of Sections. 
Open Committee Meetings. 

Tuesday Afternoon, 1:30 P. M. 


First General Session: 


Address of Welcome. 

Response. 

Annual Address by President Evans 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee 

Statement by the Director of American Law In 
stitute. 

Report of the President of the National Con 
ference of Commissioners on Uniform State Laws 

(State Delegations will meet at the close of 
this session to nominate members for vacancies 
on General Council and to elect State Councils for 
each state.) 


Tuesday Night, 8:30 P. M. 

Second General Session: 
Address by the Rt. Hon. Lord Tomlin 
President’s Reception. 
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Wednesday Morning, August 29, at 10 o’clock 
[Third General Session: 
mittee Reports. 
Wednesday Afternoon, 2 P. M. 
| irth General Session: 
National Bar Program: Subject for discussion 
Criminal Law Its Enforcement.” 
Report of Section of Criminal Law, Justin Mil- 
r, Chairman 
Report of C 
lure, Floyd | 


Wednesday Night, 7 P. M. 


Section Dinners. 


nmittee on Code of Criminal Pro- 
‘hompson, Chairman. 


Thursday Morning, August 30, 10 o'clock 
Meetings of 
Thursday Afternoon, August 30, 2 P. M. 


Sections. 


General Session: 
National Bar Program: Subject for discussion 
1uthorized ctice of the Law.” 
Report of Committee on Unauthorized Prac- 
ce of the Law, John G. Jackson, Chairman. 


Thursday Night, 8:30 P. M. 


Sixth General Session: 
Address by Carl McFarland: “Administrative 
\gencies in | ernment and Effect Thereon on 


Constitutional Limitations.” (This is the prize win- 
g essay in the contest conducted by the Asso- 
ition under the terms of the Ross Bequest.) 


Address by Hon. Nathan L. Miller. 
Friday Morning, August 31, at 10 o’clock 


~ 


eventh General Session: 
Section and Committee Reports 


Friday Afternoon, 2 P. M. 
Eighth General Session: 
National Bar Program: Subject for discussion 
Selection of Judges.” 
Report of Judicial Section, Edward R. Finch, 
Chairman 


Report of Committee on Federal Judicial Ap- 


ointments, John W. Davis, Chairman. 
Other Committee Reports. 
Award of American Bar Association Medal. 


Officers. 
Miscellaneous Business. 


Election of 
Unfinished 
Friday Night, 7:30 P. M. 
Annual Dinner 
Programs of Sections 
Judicial Section 
Tuesday Morning, August 28, at 10 o’clock 
Edward R. Finch, Chairman of Judicial Section, 
Presiding 


Address Welcome, by Hon. Marvin B. Ros- 
enberry, Chief Justice, Supreme Court of Wiscon- 
sin. 

AGENDA 

An appraisal of the work of the American Law 

Institute as submitted to the public. 


All interested are invited to attend and par- 
ticipate in the conference. The number who have 
already signified their intention of being present as- 


sure a frank, sincere and open conference. An in- 





vitation is extended to the judiciary to participate 
in this worth while program, to say nothing of 
making and keeping friends as you travel along the 
brown path of life. They help. If you do not be- 
lieve it, ask your wife and bring her too. Many do. 
Those who attend once keep coming back. No 
one can successfully live to himself alone. 


Wednesday Evening, August 29, at 7 o’clock 

There will be a joint dinner of the Judicial Sec- 
tion and the National Conference of Judicial Coun- 
cils. 

Hon. Frederick E. Crane, Associate Judge, 
Court of Appeals, New York; Hon. Roscoe Pound, 
Dean, School of Law, Harvard University; Hon. 
Harvey T. Harrison, Attorney of Little Rock, Ar- 
kansas, will make addresses. 

Edward R. Finch, Presiding Justice, Appellate 
Division of New York, and Chairman of the Judicial 
Section, will preside. 





Arrangements for Annual Meeting 


HEADQUARTERS: Schroeder Hotel. 
Hotel accommodations, all with bath, are avail- 
able as follows: 
Single for Double(Dble. bed Twin Beds for Parlor 


one person for two persons) two persons Suites 
Schroeder Hotel $3* to $5 $5 to $7 $6to8 8 $12, 14, 16 
The New Piister....#4 to $6 $5 to $8 $6 to $10 $12 up 
Hotel Plankinton...$2 to $4 $3.50 to $6 $5 to$ 8 $10 up 


Hotel Wisconsin....$3 — $3.50 

Republican Hotel. ..$2 up 

Hotel Medford. 2.50 — $3 $3.50 $4.50 $5 — $5.50 

New Randolph.. .$2.50 $5 4 $8 

Hotel Astor (Apartment Hotel) Kitchenette apartments from $5.00 up. 
Rooms without bath are available in all hotels at lower rates. 


*Shower baths only. 
Explanation of Type of Rooms 

A single room contains either a single or 
double bed to be occupied by one person. A double 
room contains a double bed to be occupied by two 
persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not 
be assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. 
Additional bedrooms may be had in connection 
with parlor. a 

To avoid unnecessary correspondence, mem- 
bers are requested to be specific in making requests 
for reservations, stating hotel desired, number of 
rooms required and rate therefor, names of persons 
who will occupy the same, and arrival date, includ- 
ing definite information as to whether such arrival 
will be in the morning or evening. 

Reservations should be made as early as pos- 
sible. Requests should be addressed to the Execu- 
tive Secretary, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


National Conference of Commissioners on Uniform 
State Laws 

The next Annual Meeting of the Conference 
will be held at the Schroeder Hotel, Milwaukee, 
Wisconsin, beginning Tuesday, August 21, 1934. 

Applications for hotel reservations should be 
made to the Executive Secretary of the American 
Bar Association, 1140 North Dearborn Street, Chi- 
cago, Illinois. 


$5 — $5.50 $6 -§7 $12 up 
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WHAT JUDGES CAN DO 

Three outstanding recent instances 
show how judges can act to improve the ad- 
ministration of justice and what some judges 
in fact are doing. 

In Oklahoma, as was set forth in an 
article in a recent issue, the Supreme Court 
has exercised its undoubtedly constitutional 
power to see that justice is administered 
without denial or delay. Faced with a tre- 
mendous congestion, the carry-over from 
earlier days and also the result of the indus- 
trial development of the State, it called in 
the judges of trial courts to act as commis- 
sioners. They responded promptly, and the 
Judicial Council has recommended that a 
similar demand be made on the ability and 
learning of the Bar, in case it is found nec- 
essary. 

In California the scene shifts from the 
Supreme to the trial court — the Superior 
Court of Los Angeles. But the leading role 
being played by the judges in dealing with 
the situation is no less conspicuous. There 
members of the Bar have been called on to 
act as pro tempore judges, in accordance 
with an amendment to the State Constitu- 
tion adopted in 1928. An article in the April 
issue of the Journal of the American Judi- 
cature Society states that during the past 
year there were 210 such judges who tried 
636 cases and that this equals the full time 
work of two judges for a year. 

In this connection it is worth noting 
that other states have constitutional or leg- 


Los Angeles, Cal. 


islative provisions for the appointment of 
referees or commissioners to who1n cases at 
law may be referred for hearing and report, 
much the same as cases in equity may be re 
ferred to Masters in Chancery. These 
methods in ordinary times are not gen 
erally resorted to, but in case of emergency 
and where prolonged congestion of calen 
dars produces a delay of justice whicl 
amounts to denial, their employment affords 
the opportunity to accomplish as great re 
sults in speeding up the administration of 
justice as have been accomplished in Los 
Angeles. 

Next comes the Supreme Court of the 
United States. which has just struck at an 
other scandalous delay—that in connection 
with proceedings after a plea of guilty, ver 
dict of guilt by a jury or finding of guilt by 
a trial court where a jury is waived, in crim 
inal cases in the District Courts and the Su 
preme Court of the District of Columbia, 
and in all subsequent proceedings in such 
cases in the Courts of Appeals and the Su 
preme Court itself. The delays incident to 
such proceedings in the past, as a result of 
which men who had been convicted re 
mained at large for an indefinite period, dur 
ing which all the resources of delay were 
invoked in their behalf, were calculated to 
bring the administration of justice into dis- 
repute. The rules just promulgated deal 
effectively with this one aspect of the na 
tional problem of criminal law enforcement. 

These examples are selected because 
they are all recent and are all conspicuous 
illustrations of the great power that lies in 
the judiciary to take the lead in improving 
present conditions. The courts, acting 
either in accordance with a legislative act 
or in the exercise of judicial power assigned 
to them by constitutional grant, can and 
ought to see that justice is done without de 
lay. Here is a great untapped well of power 
and it should be boldly drawn upon to ac 
complish the ends for which the courts have 
been created. 


CONTROL OVER BAR 
ADMISSIONS 


JUDICIAL 


The Supreme Court of Louisiana re- 
cently decided a unique case in which a con- 
stitutional right to practice law without 
passing a Bar examination, on graduation 
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‘-om a certain law school, was asserted. The 
t title is Ex Parte Lester Richard Stechler 
rt : nd Joseph Gaudin. 


1855, con- 


; An old 


erred, along 


tatute, passed in 
vith other powers, the power 


| g sranting diplomas authorizing the re- 
ipient to practice law, on the Board of Ad- 
inistrators of the University of Louisiana. 
ater, Tulane University was created and a 
Fa statute, subsequently adopted as an amend- 
i ent to the Constitution, conferred all the 
i »wers of the Board just mentioned on the 
Board of Administrators of the Tulane Ed 
; ucation Fund, which was in charge of 
| | lulane University. It was further declared 
q in the amendment that the act in all its pro- 
isions constituted a contract between the 
State and the Board. 


The alleged constitutional diploma privi- 
lege, however, does not appear to have been 
taken very seriously by the legislature or 
courts. In 1924 an act was passed re- 
quiring every applicant for admission to 
pass an examination before an examining 
committee appointed by the Supreme Court, 
and to possess certain other qualifications. 
Che Supreme Court thereupon promulgated 
Rule XV, providing for the appointment of 
the committee, prescribing the subjects of 
the examination, and adding to the qualifi- 
cations and conditions required by the stat- 
ute. Examinations were held and success- 
ful applicants, otherwise qualified, have been 
licensed ever since. Very recently objection 
was raised by the two graduate law students 


the 


in the case above mentioned, who main- 
tained that the act of 1924 and Rule X\ 
were unconstitutional. 


The Supreme Court, in an opinion by 
Chief Justice Niell, rejected their contention 
and took the occasion strongly to assert the 
control of admissions and disbarments as an 
essentially judicial function. The legisla- 
ture, in aid of that function and under its 
police power, he said, might fix certain mini- 
mum qualifications, but it could not frus- 
trate or destroy the power of the Supreme 
Court to control. As for the alleged specific 
constitutional privilege asserted, the Court 
declared that all the amendment did with re- 
spect to Bar admission was to transfer to 
the Tulane Board such authority as the 
Board of Administrators of the University 
r of Louisiana had under the Act of 1855; and 
that neither by that Act, nor by proposing 
the constitutional amendment later adopted, 








had the Legislature surrendered any of its 
authority under the police power to prescribe 
the conditions on which a person might be 
licensed to practice law, subject to such fur- 
ther conditions as might be imposed by the 
Supreme Court. This followed from the 
fact that “a fundamental rule of our State 
form of government is that the Legislature 
cannot surrender irrevocably any of the 
State’s police power.” 

Moreover, the opinion continued, to 
construe the Act in question as meaning 
literally that the Judicial Department of the 
State government could not prescribe by 
general rules the qualifications for a grad- 
uate to practice law, simply meant that the 
section purporting to confer the diploma 
privilege was unconstitutional. “The power 
to prescribe ultimately the qualifications for 
admission to the Bar belongs to the Judi 
cial Department of the government of the 
State. And each of the three departments 
of the State government is forbidden to 
exercise any of the powers belonging to the 
others. That is one of the fundamental 
rules in our form of government and is safe- 
guarded in the Constitution of the United 
States and in the Constitution of every state. 

. . That phase of the question shows that 
the provisions of Rule XV of the Supreme 
Court are valid, whether the Act of 1924 
should be declared unconstitutional or not.” 

An interesting fact connected with the 
proceedings is that the Deans of the three 
accredited law schools in the State, includ- 
ing the one whose diploma privilege was as- 
serted to be constitutionally protected, all 
filed briefs as amici curiae and all main- 
tained that the Act of 1924 and Rule XV 
were constitutional and that the so-called 
diploma privilege did not exist. 

At the recent meeting of the Louisiana 
State Bar Association, the Chairman of the 
Committee on Legal Education and Quali 
fications for Admission to the Bar stated 
that “the great significance of this decision to 
us manifestly lies in the fact that the efforts 
of this Association to elevate the standards 
of the Bar, by raising the educational re- 
quirements for admission, may in the future 
be directed to the Supreme Court of the 
State, rather than to the Legislature.” 

That, assuredly, is a gain of the first im- 
portance, for it is only when the courts ex- 
ercise their full constitutional powers in this 
respect that really worth-while results are 
achieved. 









REVIEW OF RECENT SUPREME COURT DECISIONS 





In Proceeding Attacking Rates Prescribed for Public Utility Company as Confiscatory 
Where Its Operating Expenses Are Composed in Part of Cost of Gas Purchased from 
Affiliated Company under Contract, the Burden Is on the Public Utility to Show 


the Reasonableness of the Contract Price 


Liability of Insurer for Payment under 


Policy When Death of Insured Occurred While Engaged in Hazardous Occu- 
pation—Arkansas Statute Allowing as Costs Reasonable Attorney’s Fees and 
Damages against An Insurance Company Which Has Failed to Pay Amount 
of Its Liability on Demand Held Not Violative of Equal Protection 
Clause of Fourteenth Amendment—Railroad Rates and Competing 
Water Carriers—Accident Insurance and Sunstroke 


By Epcar Bre 


Public Utilities—Regulation of Rates—Proof 
Required to Show Confiscation 


Where operating expenses of a public utility distribut- 
ing gas are comprised in part of the cost of gas purchased 
from an affiliated company at a contract price, the burden 
is on the distributing company to show the reasonableness 
of the contract price, in a case attacking, as confiscatory, 
rates prescribed for the distributing company by public 
authority. 

Since the value of the property of the company selling 
gas to the distributing company has a vital bearing on the 
reasonableness of the contract price at which it sells to the 
distributing company, the latter has the burden of proving 
the value of such property. In the absence of satisfactory 
proof showing a greater value for such property than its 
book value an order fixing rates yielding more than a fair 
return on book value will not be set aside as confiscatory. 

Going value is not an element to be included in the 
valuation of public utility property as a perfunctory matter, 
but will be included or excluded as pertinent circumstances 
and the history of the enterprise require. 

Dayton Power & Light Co. v. Public Utilities 
Commission of Ohio, Adv. Op. Vol. 78, p. 832; Sup. 
Ct. Rep. Vol. 54, p. 647. 

On this appeal the Court considered the appellant’s 
objections to an order of the Public Utilities Commis- 
sion of Ohio, striking from its files a schedule of in- 
creased rates for gas. The Commission held the in- 
creases unjustifiable, after extensive hearings, and the 
Ohio Supreme Court upheld the Commission’s order. 
On appeal to the Supreme Court of the United States, 
the decree was affirmed, over contentions of the appel- 
lant that disallowance of the increased rates was con- 
fiscatory, and therefore violative of the due process 
clause of the Fourteenth Amendment. Mr. Justice 
Carpozo delivered the opinion of the Court. 

The objections advanced in support of the claim 
of confiscation were considered in three groups: (1) 
objections to the computation of operating expenses ; 
(2) objections to the valuation of the property making 
up the rate base ; and (3) objections to the rate itself. 

In dealing with the first group of objections the 
relation between the appellant and the Ohio Fuel Gas 
Company was emphasized in connection with the price 
paid to the latter for gas purchased from it by the 


* Assisted by James L. Homtri 


INSON TOLMAN* 


appellant. The Ohio Fuel Gas Company and the ay 
pellant are both wholly owned subsidiaries of the C: 
lumbia Gas and Electric Corporation. The appellant 
is a distributing company, producing no gas and owning 
The gas which it distributes is purchased 
The price paid t 


no wells. 
from the Ohio Fuel Gas Company. 
the latter company is of great importance in computing 
the appellant’s operating expenses, and the Commissio: 
was not concluded by the contract price in passing o1 
the propriety of this charge. As to this the Court said 
_ The contract between the appellant and the Ohio Fuel 
Gas Company called for payment at the rate of 45 cents 
per thousand cubic feet ; the Commission found this price to 
be excessive to the extent of 6 cents, thereby reducing to 
39 cents the allowance to be made as a proper operating 
expense, There is no doubt under the decisions of this court 
that the Commission was not concluded by the price fixed 
in the agreement. This results from the relation of intimate 
alliance between the buyer and the seller. They were not 
dealing with each other at arm’s length, and the prices that 
they fixed in their inter-company transactions were of no 
concern to the consumer unless kept within the bounds of 
reason. 


First in order of importance in passing on the 
Commission’s ruling reducing the price to be allowed 
as a proper operating expense, was the value of th: 
gas fields of the Ohio Fuel Gas Company. It owns no 
gas fields in fee, but leases a large acreage. Some of 
the fields, Class No. I are now being operated ; a second 
group, Class No. 2, have been proved by actual develop 
ment and operations in the immediate vicinity thereof 
to be good gas-producing lands, but they are not pres 
ently producing; Class No. 3 is comprised of lands 
shown by geological and other considerations to be rea 
sonably certain to be good gas land, but have not been 
extensively demonstrated to be such by actual drilling 
Class No. 4 is made up of land in territory where gas 
lands are known or assumed to exist from general geo- 
logical conditions, but which are so remote from actual 
gas-producing wells that they are merely prospective 
gas lands. 

The Commission stated that the leases in Class No 
1 are the only ones presently “used and useful” in the 
public business, and hence the only ones to be valued 
in determining fair return. It also stated that there 
was no satisfactory evidence of the value of any por 
tion of the acreage. Nevertheless, the Commission 
placed a value on the acres in Class No. 1 which ex 
ceeded the book value of all four classes. Describing 
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ethod of arriving at this value, Mr. JUSTICE 


he value « the 291 


396 acres in class No. 1 was $1,- 


» 479 on the bas f their original cost with certain over- 
ids and expen: udded; the book value of the other 
sses. after deducting what is found to have been an arbi- 
write up of about $3,700,000 was $3,160,765, a total for 
classes of $4,730,244 Instead of resorting to those tests 
Commission made an allowance of $25 per acre for the 
96 acres in class No. 1, selecting that figure because it 
been approved by the Supreme Court of Ohio in an 
er litigation affecting part of the same lands. Logan Gas 
Public Ut Commission, 124 Ohio St. 248. The 
iit was an appraisal of $7,284,900, which was about 
$2.500,000 more than the book value of all the leases in 
sses 1 to 4 cactusiv On appeal this method of valua- 
n did not pass w ut impe achment The Supreme Court 


its opinion (Columbus Gas and Fuel Cor- 
[ filities Commission of Ohto, 127 Ohio 
wer and Light Co. v Public U tilities 





mmission of Ohio, 127 Ohio St. 137) that the appraisal 
t the rate of $25 per acre was too high, and that the limit 
the allowance should have been the book value of the 


eases in class No. 1 om more there must be a distinc- 
between what was said and what was done. Criticizing 

he appraisal of the Commission as over-liberal to the com- 
: the court affirms ad the order which had been made on 

the assumption that there should be an allowance of $7,284,- 
100 because of the ownership of leases. The appellant may 


t prevail unless there has been error in the result as well 
error in the reasoning. Is the appraisal of the leases at 
ver seven million dollars an arbitrary act, which in turn 
has broug ht about an arbitrary rejection of the contract for 
gas delivered at the gates, and hence an infringement of 
nstitutional immunities ? 


\ review of certain expert testimony to prove the 
irket value and the intrinsic value of the lands was 
n had, leading to the conclusion that the appellant 
1 failed to adduce proof of value of the lands which 
uld support the claim that the rates allowed were 
nfiscatory. 

As to the legal question whether the Commission 
Court erred in expressing the opinion that only 
lass No. 1 leases were entitled to appraisal, no de- 
sion was found necessary. With respect to this the 
earned Justice found that, as the evidence showed that 
- rates allowed yield an adequate return on a value 
excess of book value, there was no basis for disturb- 
g the order, since the Company had failed to prove 
value in excess of book value. 


n 


] 


We do not attempt to determine upon this record 
vhether the (¢ mission and the state court were in error 
expressing the inion that only class No. 1 leases should 
ive a place in the appraisal. On the one side it is argued 
that the discretion of the owner as to the extent of the 
reserve essential for prudent management ought not to be 
werridden by vurt unless proved by convincing testi- 
mony to have | fraudulent or arbitrary. On the other 
side it is argued that the value of reserve leases ac- 
tired by the owner to supply the needs of a remote future 
ire not a part of the rate base upon which profits are pres- 
ntly to be earned at the cost of the consuming public, 
ugh they may be brought into the base afterwards when 
the time to use them is at hand. Moreover, the very reason 
including in operating expenses a depletion allowance 
that will amortize wasting assets is to make provision for 
a fund out of which capital may be replenished by the pur- 
hase of other leases if that use is thought to be preferable 
to dividing the fund among the shareholders and winding 
ip the business. These and other arguments we put aside 
without expression of a choice, and this for the reason that 
the case as it has shaped itself does not require us to 
weigh them Again we emphasize the distinction between 
dictum and decision. If that distinction is observed, the 
upshot of the se is seen to be that the Supreme Court of 
Ohio, with authority to revise the findings of the Commis 
sion in respect of fact and law has disapproved the 
appraisal of the No. 1 leaseholds at $25 an acre, has found 
the testimony insufficient to establish a value beyond that 


shown by the books, but-has, none the less. upheld an order 
whereby rates have been fixed upon the basis of the hook 
value of leases of every class (numbers 1 to 4 inclusive), 


and $2,500,000 besides. If the evidence would have been 
adequate to uphold a lower rate, a fortiori it was adequate 
to uphold the rate prescribed. Plainly in all this there has 
been no infringement of constitutional immunities unless a 
higher value has been made out by evidence too strong to 
be rejected. But for reasons already stated, the evidence is 
lacking in that high coercive power. Court and commis- 
sion were free in their discretion to reject as unsatisfactory 
the conflicting opinions of a group of friendly experts. They 
were free in their discretion to refuse to draw an inference 
of value from the prices stated to have been paid upon a few 
purchases and sales. If those data were unacceptable, the 
only others left were the entries in the books, and these 
perforce were followed for lack of anything better. 


The second issue discussed in relation to operating 
expenses was the allowance of $4,158,954 to amortize 
the leaseholds of Class No. 1, and of well structures 
and equipment used in connection with them, to pro- 
vide a fund for restoring depleted capital. The State 
Supreme Court stated in its opinion that this allowance 
was not permissible under the state statute, but it af- 
firmed the order on the assumption that a charge for 
amortization was properly included in the operating 
expenses. As to its amount, the allowance was found 
not merely adequate, but liberal. This conclusion was 
reached by taking into consideration the fact that the 
depletion was figured on a valuation of $25 per acre, 
which was in excess of book value, the only Hn satis- 
factorily proved, and the further fact that there had 
been an underestimate of the life expectancy of the 
gas content of the wells. 

Other objections were also examined under this 
head, and the conclusion reached that there had been 
no arbitrary action by either the Commission or the 
state court in dealing with the case. 

The second group of objections related to the 
valuation of the appellant’s property. Of chief im- 
portance among these items was the charge that it was 
error to exclude going value. Recognizing that going 
value is a proper element to be included in valuation 
under certain circumstances, the Court emphasized that 
it is not always so to be included, and that there is no 
basis for holding here that its exclusion was arbitrary. 
As to this the Court said: 


The decisions of this court show what going value 
means . . . distinguish it from good will, and hold that upon 
proof of its existence it may have a place in the base upon 
which rates are to be computed. The Commission was of 
opinion that there was here no constituent of property that 
called for separate appraisal apart from the recognition 
that had been given it as a contributory factor in other 
elements of value. 

The appellant is a new company, engaged in business 
for a few years. The value of its physical assets is less 
than a million dollars. In the brief term of its existence it 
professes to have added to that value from $125,000 to 
$140,000 by combining the parts into an organism and caus- 
ing them to work together. The Commission took the view 
that whatever increment of value had emerged from these 
sources was sufficiently reflected in the allowance of the cost 
of developing “new business” and in the appraisal of the 
physical assets as parts of an assembled whole. A like con- 
clusion has been reached by this court in very similar con- 
ditions. . . . Going value is not something to be read into 
every balance sheet as a perfunctory addition. “It calls for 
consideration of the history and circumstances of the par- 
ticular enterprise.” . Here the company was a small one 
and its organization simple. There was no diversified and 
complex business with ramifying subdivisions. We cannot in 
fairness say that after valuing the assets upon the basis 
of a plant in successful operation, there was left an element 
of going value to be added to the total. Even if the addi- 
tion might have been made without departure from accepted 
principles, the omission to make it does not appear to have 
been so unreasonable or arbitrary as to overleap discretion 
and reach the zone of confiscation. “It is necessary again, 
in this relation. to distinguish between the legislative and 
judicial functions.” ... Much that the framers of a sched- 
ule are at liberty to do, this court in the exercise of its 
supervisory jurisdiction may not require them to do. For 
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the legislative process, at least equally with the judicial, 
there is an indeterminate penumbra within which choice 1s 
uncontrolled. 

Finally, rate of return was considered. The 
appellant contended that a return of 8 per cent instead 
of 6% per cent allowed was necessary to avoid con- 
fiscation. But this was rejected in view of business 
conditions : 

In view of business conditions, of which we take judi- 
cial notice . . . the rate allowed was adequate. . . Whether 

a lower rate could be upheld is a question not before us. 

In conclusion, the Court pointed out that there 
was confirmation of its conclusion from statements put 
in evidence by appellant : 

, Dissection of the several items that have been criti- 
cized in the appellant’s argument has thus brought us to 
the conclusion that the order of the Commission, whether 
generous or ungenerous, is at all events not confiscatory, 
and hence not subject to revision here. But the conclusion 
has reinforcements that come to it from other avenues of 
approach, In a statement put in evidence by the appellant, 
the rate of return under the new schedule is said to be 
1 28/100 per cent of the fair value of the property. Under 
the earlier schedule the revenue was even less. So modest 
a rate suggests an inflation of the base on which the rate 
has been computed. It is a strain on credulity to argue that 
the appellant, when putting into effect a new schedule of 
charges, was satisfied with one productive of so meagre a 
return. The same surprise is excited when we consider 
what it claims as to the fair value of the gas delivered at 
the gates. All that the affiliated seller asks is 45 cents per 
thousand cubic feet, yet according to the appellant’s figures 
nearly 7 cents more, or a price of about 52 cents, is neces- 
sary to protect the seller against the wrong of confiscation. 
The argument proves too much: the valuations are dis- 
credited by the teachings of experience. Men do not trans- 
act business without protest at confiscatory rates, at all 
events in the absence of extraordinary circumstances mak- 
ing submission to the loss expedient. If such circumstances 
exist, the appellant has not proved them. Nothing in the 
record lays the basis for a belief that the natural gas busi- 
ness in Ohio is unable to pay its way. That being so, 
what the public utility has done belies what it has said. 
We shall hardly go astray if we prefer the test of conduct. 

Mr. Justice VAN DevANnTerR and Mr, Justice 
SUTHERLAND took no part in the case. 

Mr. Justice McReynotps and Mr. Justice But- 
LER concurred in the result. 

The case was argued by Mr. Joun E. MuLiin 
for the appellant, and by Mr. Don C. Power for the 


appellee. 


Insurance—Liability of Insurer for Payment of 
Policy When Death of Insured Occurred While 
Engaged in Hazardous Occupation 


A membership certificate in a fraternal benefit asso- 
ciation provided that the association should not be liable 
for the death of a member occurring while he was partici- 
pating in the moving or transportation of dynamite. Under 
such certificate, the association is not liable for the death 
of a member who, as officer of a powder company, accom- 
panied the truck of one to whom dynamite was to be 
delivered at the powder company’s magazine, and was killed 
in a collision between the truck and a train, while the truck 
was returning from the magazine. The member’s return 
trip on the truck was so related to the transportation of the 
dynamite as to constitute participation in its transportation, 
within the terms of the policy. 


Travelers Protective Association v. Prinsen, Adv 
Op. Vol. 78, p. 615; Sup. Ct. Rep. Vol. 54, p. 502 

A suit in this case was brought in a federal court 
on a certificate of membership in a fraternal benefit 
association. The respondent’s husband, Tames Prinsen, 
was a member of the association at the time of his 


death. Under the certificate of membership the ben 

ficiary was entitled to the sum of $5,000 in the event 
of the accidental death of the member, unless the acci 

dent occurred while the member was engaged in certain 
enumerated activities. By the terms of the certificate 
the association was not to be liable if disability or deat! 
occurred “when a member is participating in th 
moving or transportation of gunpowder, dynamite, or 
other explosive substance or substances.” 

At the time of his death, Prinsen was an office: 
of Western Powder Company, which had an office in 
Salt Lake City, Utah, and a powder magazine outsicd 
the city limits. The Tintic Powder and Supply Com 
pany gave the Hercules Powder Company an orde: 
for 300,000 dynamite caps, and the Hercules Compan 
asked the Western Company to fill the order. Prinser 
was notified of the request, and was also notified that 
one Begaman, a representative of the Hercules Com 
pany, would come to Salt Lake City to accept delivery 
February 3, 1931, Begaman arrived at the Wester: 
office with a truck, and he and Prinsen went in th 
truck to the magazine outside the city. Prinsen opened 
the magazine and waited on the truck with Begama 
while two men loaded the truck with the caps. Whet 
the loading was finished the two men and Prinsen and 
Begaman started back to the Western office, Prinse: 
sitting beside Begaman, who was driving the car. A 
small additional payment was made by the Hercules 
Company to the Western Company for the trip to th 
magazine, but Tintic, not Hercules, was the owner of 
the truck. On the return trip a collision occurred be 
tween the truck and a railroad locomotive, and Prinse1 
was blown to pieces. 

In these circumstances, the association defended 
against a claim made on the membership certificate on 
the ground that Prinsen was killed while “participat 
ing’ in the transportation of explosives. The District 
Court directed a verdict for the defendant. This was 
reversed by the Circuit Court of Appeals, with 
judge dissenting. On certiorari the Supreme Court 
reversed the latter judgment and affirmed the judgment 
of the District Court. Mr. Justice Carpozo delivered 
the opinion of the Court. 

At the outset he stated that it was assumed that 
“participation” in the carriage of explosive imports 
something more than the presence of the assured in 
the vehicle of carriage, but added that Prinsen’s rela 
tion to the carriage was more than mere casual presenc: 
on the truck. In this connection he said: 


one 


We assume in favor of the respondent that “participa 
tion” in the carriage of explosives imports something more 
than the presence of the assured in the vehicle of carriage 
One who becomes a passenger in an aeroplane may thereby 
participate in aeronautics . . . but it does not follow that 
he participates in the carriage of the mails, and this though 
the place to his knowledge is in part devoted to that use 
One who travels in a sleeping car does not participate 
thereby in the movement of explosives, though information 
is brought home to him that in a baggage car forward 
explosive are in transit. But Prinsen’s relation to this 
enterprise was not so remote or passive as the relation of 
the passenger in the cases just supposed. He had gone 
upon a truck which had been specially devoted by its owner 
to the transportation of explosives, and had gone there for 
the very purpose of making transportation possible. The 
respondent would have us split into separate parts a trans 
action that is unitary in aim and essence. Plainly the as- 
sured was facilitating the delivery of explosives in traveling 
with Begaman to the suburban magazine. Plainly he was 
still engaged in and about a like service when he opened the 
magazine and placed the caps upon the truck. But his par 
ticipation in the errand did not end abruptly then and there 
The return journey to his office had the same motive and 
occasion that induced the journey out. It was not an adven 
titious incident that there was dynamite in the truck when 
he left the magazine. To the contrary, it was part of the 
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lan from the beginning that the truck should take him out, scure rather than to define the meaning of the term and to 

and then, when laden, take him back. To say that he was violate the cardinal principle that, so far as their language 
iding on the truck “while” explosives were transported is reasonably admits, insurance contracts are to be interpreted 
. state but half the case. The case is rather this, that he most favorably to the insured. 


case was argued by Mr. Emmett M. Bagley 
fr. Joseph H. Peterson for 


was riding on the truck “because” explosives were trans- Th 
ported. If he had not known in advance that there was € 
lynamite to be carried, he would not have stirred out of for the petitioner, and by N 
his office. There was a relation more intimate than con- the respondent. 
guity in time or space between his presence on the truck 
ind the presence of the dynamite. The relation was no ac- 
ler 1 as re rdainec nd caus: 
a; = lained and causal State Statutes—Validity of Statute Allowing Attor- 
Consideration was also given to the respondent's ney’s Fees and Special Damages Against 
tention that the assured was a voluntary guest. Insurer Refusing Payment Due 


his analysis the Court rejected, and concluded that The due process clause of the Fourteenth Amendment 
rinsen, on the return trip was a —. invitee. does not deprive the states of power to allow, as costs, 
n further argue nt a on be a : oe te oe emia ette » aon ele ae tn @ Seamemible 
Fe ak aie one . causa reygscranied og rns the amount, in excess of the sum due, agair t an insurance 
leatnh ant the ex] osion 1s not a necessary interence company which has failed to pay the amount of its liability 
m the facts in evidence. As to this Mr. JUSTICE ¢. demand 


' RIX 20 called att ve . the fact that exclusion of A statute so providing does not violate the equal pro- 
ability ¥ Be mot imited vy the pr acy 80 cases involving tection clause of the Fourteenth Amendment by reason of 

causal relations be — the prescribed activity and its being limited to insurance companies. 

death or rear : He also pointed out that, whether Whether the statutory allowance be classified as dam- 

0 m ‘ it 7 dec med necesenty to hme — oo ages or as a penalty, is immaterial if the amount allowed 

re my Ne of “has ai Serres * iv danger, the is not unreasonable. An allowance of twelve per cent. is 
acts here showed that the activity involved increased Sound not to be wnseasenaiie. 


the insurer’s risk 
Th : , the § os of Life & Casualty Ins. Co. v. McCray, Adv. Op. 
1¢ assure was blown to pieces, the tragments of his r oy A . % 7 
body being so small that an autopsy was impossible. We Vol. 78, P- 595; Sup. Ct. Rep. Vol. 54, 2 482. D 
are told that even so the impact of the engine may have This opinion, by Mr. Justice Carpozo, dealt with 
been fatal without more. The contract does not say that the validity, under the Fourteenth Amendment, of a 
the holder of the policy is to hav “lai i ve " : . 
the holder of the policy is to have no claim against the = statute of Arkansas. The statute provides that in 
surer if he dies y reason of” his participation in the - : 
arriage of explosives. The contract says that he is to have Cases of loss, and the fire, life, health or accident 
10 Claim against the insurer if he dies “when” he is par- insurance company liable therefor fails to 2 md the same 
ipating in the carriage of explosives, i as it —— within the time specified in the policy, after demand, 
a like result when he is acting as a sailor or a soldier the company shall be liable to pay the holder, in addi- 


is participating in war or riot, or is under the influence : 

f narcotics or of intoxicating liquors. Courts of high tion to the amount of the loss, twelve per cent damages 
uuthority have held that in policies so phrased there is no on the amount of the loss, together with all reasonable 
need of any causal nexus between the injury or death and attorneys’ fees for prosecution and collection of the 
the forbidden forms of conduct. While the proscribed activ- loss : 
ity continues, the insurance is suspended as if it had never a ° 

been in force. Other courte orefer the view Gat te Gark In the case under review the appellee had recov- 
such a suspension, there must have been an aggravation of ered on a $500 life insurance policy, after bringing 


the hazard to which de _ or injury was owing. In that an action in a state court. The trial court allowed an 
aspect the insurer might liable if the insured had fallen attorney’s fee of $200 ($100 for the trial and $100 


from the box while asleep or inattentive, the dynamite caps 

remaining unexploded in the truck. So, policies excluding for the appeal ) and also awarded the twelve per cent 
liability while the assured is doing an act in violation of the allowed by the statute. This the Supreme Court of 
law have been read as directed to acts that aggravate the Arkansas affirmed. On appeal, the Supreme Court of 
danger, with the result that liability is unaffected by viola- the United States affirmed the judgment 


tion of the S laws or of the laws against profanity. : ‘ 
In so far as these readings of the policy diverge, there In dealing with the case Mr. Justice Carpozo first 


is no need to choose between them for the decision of the gave consideration to the provision for allowing attor- 
case at hand, nor to search for a formula that may have neys’ fees. The substance of the provision was found 
pacity to reconcile them. If the first meaning is accepted. valid under the due process clause, and the classifica- 


the controversy ends. If the second is accepted, it is still . ane : : . ° 
clear beyond debate that the effect of the forbidden act was tion as to insurance companies consistent with the 


to magnify the risk of death in the event of a collision, to equal protection clause. 


sezrorate the danger inthe vor event Gut leevanel, Tose The Fourtenth Amendment does not prohibit. th 
tha Bem » MB a deh none , , award of an attorney’s fee, moderate in amount, when 
it surely mn g more payment of a policy of life insurance has been wrongfully 
Mr. Justice Stone was of the opinion that the refused. ; , ; 

idement should be affirmed and said: We assume in accordance with the assumption of the 
S court below that payment was resisted in good faith and 
If “participati mn” means cooperation in the transporta- upon reasonable grounds. Even so, the unsuccessful de- 
tion more than is involved in presence on the transporting fendant must pay the adversary’s costs, and costs in the 
vehicle, with the knowledge that dynamite is being carried, discretion of the lawmakers may include the fees of an 
I can perceive no ground for saving that there was par- attorney. There are systems of procedure neither arbitrary 
ticipation here. That deceased had made the journey to nor unenlightened, and of a stock akin to ours, in which 
deliver the dynamite and, as a “business invitee,” had a submission to such a burden is the normal lot of the defeated 
right to return on the vehicle on which he had placed it, litigant, whether plaintiff or defendant. The taxing master 
seems to me as irrelevant as though the deceased had em- in the English courts may allow the charges of the bar- 
barked as a passenger on a railroad train on which the rister as well as the fees of the solicitor. Nothing in the 
explosion occurred after he or his firm had shipped dyna- Fourteenth Amendment forbids a like procedure here. The 
mite upon it. By the terms of the policy participation, to assurance of due process has not stereotyped bills of costs 
exclude liability, must be at the time’ of the injury. After at the rates known to the Fathers. .. Nor is there an unjust 
the return journey began, deceased did nothing to facilitate discrimination, an arbitrary denial of the equal protection 
the transportation. He neither controlled nor had the right of the laws, in laying the burden on insurers and not on all 
to control it. He was merely present. The distinction defendants. Diversity of treatment in respect of the costs 
drawn between this case and that of mere presence, so of litigation has its origin and warrant in diversity of social 
difficult of statement and application, appears to me to ob- needs. . . Dependents left without a breadwinner will be 
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distress if life insurance payments are 
after costly contests in the 
insurance will often be the 


exposed to sore 
extracted slowly and painfully, 
courts. Health and accident 
sources from which the sick and the disabled are to meet 
their weekly bills. Fire insurance moneys, if withheld, may 
leave the business man or the householder without an office 
or a home. Classification prompted by these needs is not 
tyrannical or arbitrary. As to that, the judgments of this 
court in situations precisely apposite have set a closure to 
debate. 

The provision authorizing an award of damages 
in addition to costs and attorneys’ fees was upheld upon 
the same basis of social needs as the provision regard- 
ing attorneys’ fees. The amount of the award, twelve 
per cent, was not found to be so excessive as to trans- 
cend reason. On these two points the Court said: 


Amendment does not prohibit a fixed 
award of damages, moderate in amount, in addiiion to the 
costs and the fees of the attorney, when the payment of a 
policy of life insurance has been wrongfully refused. 

The appellant concedes that such an allowance is per- 
missible when the refusal to pay is wanton or malicious .. . 
The argument is that the allowance is to be condemned as 
a denial of due process when the defense is in good faith 
and on grounds not wholly frivolous. We find a different 
meaning in the Constitution and the precedents. The same 
social needs that sustain the award of an attorney’s fee 
when payment is resisted, sustain in like circumstances an 
increment to the policy within the bounds of moderation. 
This is not a case where the increment has been authorized 
after the writing of the policy. The statute was enacted in 
1905, and the insurance was written in 1930. Here at the 
delivery of the policy, the insurer was informed that if it 
failed to make payment in accordance with its contract, 
“twelve per cent damages” would be owing to the insured. 
We discover nothing arbitrary or oppressive in imposing 
such a contract upon the business of insurance, a business 
subject, as all agree, to control and regulation. . . . There 
has been no failure to give heed to “the rudiments of fair 
plav” . as there was in St. Louis, 71. M. & S. Ry. Co. 
v. Wynne, 224 U. S. 354, where the damages were imposed 
though the insured had rejected a tender of what was due 
and had made demand for more, or in Polt’s case (232 
U. S. 165). a suit against a railroad for loss of propertv 
destroyed by fire where the damages were unliquidated 
and yet the recovery was to be doubled if the verdict ex 
ceeded by a penny what was offered by the wrongdoer. To 
nullify this statute the appellant must be able to show that 
an award of twelve per cent is so extravagant in amount 
as to outrun the bounds of reason and result in sheer 
oppression. This we cannot bring ourselves to say in the 
face of a contrary finding by the framers of the statute, 
with all tthe presumptions of correctness attaching to their 
indement. Still less can we brine ourselves to say it in 
the face of kindred statutes in force in other states. 

As further support for the view that the amount 
of the award should not be held unreasonable the Court 
cited similar statutes of other states, in which the 
amount of the increment ranges from ten per cent for 
certain types of insurance to twenty-five per cent for 
other types. The twenty-five per cent increment is 
provided for in Louisiana for fire and theft losses af- 
fecting automobiles. 

Attention was given also to the argument that, 
though statutory award might be valid as damages, it 
is illegitimate if intended as a penalty and a clog on 
the privilege of access to the courts. To this con- 
tention the answer made was two-fold, (1) that the 
statute provides for damages, not a penalty; and (2) 
that classification of the award as a nenalty does not 
affect the constitutional validity of the provision, if 
the amount is within reason. Dealing with the latter, 
Mr. Justice Carpozo said: 


The Fourteenth 


The result will not be changed, however, though the 
increment to the judgment be classified as penal, if the 
amount is not immoderate. The measure, not “the name, 
controls. The insurer is not penalized for taking the con- 
troversy into court. It is penalized (if penalty there is) 
for refusing to make payment in accordance with its con- 
tract, and penalized in an amount that bears a reasonable 
proportion to the loss or inconvenience likely to be suffered 


Repeated judgments of this court bear 
that such a tax upon default is not 
calling it a penalty. . 


by the creditor. 

witness to the truth 

put beyond the pale by 
. ” 

“Penalty” is a term of varying and uncertain meaning 
There are penalties recoverable in vindication of the publi 
justice of the state. There are other penalties designed as 
reparation to sufferers from wrongs. . One who refuses 
to pay when the law requires that he shall, acts at his peril 
in the sense that he must be held to the acceptance of any 
lawful consequences attached to the refusal. It is no answer 
in such circumstances that he has acted in good faith. “Th 


law is full of instances where a man’s fate depends on his 
estimating rightly, that is, as the jury subsequently esti 
mates it, some matter of degree. Reparation may still 
be due, for all his good intentions, yet reparation within 
bounds. It is all “a question of more or less.” The price 
of error may be so heavy as to erect an unfair barrier 
against the endeavor of an honest litigant to obtain the 
judgment of a court. In that event, the Constitution inter 
venes and keeps the court room open. . . . On the other 
hand, the penalty may be no more than the fair price of 
the adventure. . In that event. the litigant must pay fo 
his experience, like others who have tried and lost 
Mr. Justice VAN Devanter, Mr. Justice SutH 
ERLAND and Mr. Justice BUTLER dissented in respec 
of the twelve per cent penalty or damages. 
The case was argued by Mr. Moreau P. Estes for 
the appellant 


Interstate Commerce—Regulation of Railroad Rates 
—Effect of Rates Prescribed on Competing 
Carrier by Water 


An order of the Interstate Commerce Commission, 
prescribing rates to be charged for transportation by inter- 
state carriers by rail, will not be set aside upon a mere 
showing by competing water carriers that the prescribed 
rates will result in a serious loss of traffic to them. The 
Commission is not bound to require interstate carriers by 
rail to maintain such rates, in excess of the cost of the 
service, as will enable competing water carriers to do busi- 
ness without a decrease in profits. 

Mississippi Valley 
States et al., Adv. Op. 
Vol. 54, p. 692. 

This appeal involved review of an order of the 
Insterstate Commerce Commission permitting certain 
carriers by rail to file a schedule reducing freight rates 
on sugar. The appellant, Mississippi Valley Barge 
Line Company, is a common carrier by water, operat 
ing towboats and barges on the Mississippi and Ohio 
Rivers. It derives a large part of its revenues from 
the carriage of sugar from New Orleans to Cincinnati 
and St. Louis and intermediate points, being in active 
competition with rail carriers serving the same ports 
and inland points beyond. 

To meet the competition of the water carriers and 
to recover business which had been lost by them to the 
water carriers, the Illinois Central Railroad Company 
and other railroads filed with the Commission a pro- 
posed schedule of reduced rates on sugar moving from 
New Orleans to northern points. The commission 
after hearing, approved the proposed schedule of re 
duced rates in part, and modified it in part. The appel- 
lant thereupon brought suit in a federal court, specially 
constituted, to enjoin the order approving the rate 
schedule as modified. That court upheld the Commis- 
sion’s order and on further appeal it was again upheld 
by the Supreme Court, in an opinion by Mr. Justice 
Cardozo. 

The action of the Commission in respect of the 
schedule was summarized as follows: 


Barae Line Co. v. United 
Vol. 78, p. 779; Sup. Ct. Rep. 
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tw ferent sets of rates, one based upon a minimum 
ght f 60,000 pounds per car, and the other upon a 
veight 80,000 pounds per car. To illustrate 
effe the 1 rate between New Orleans and Chi- 
i been 56c per 100 Ibs.; the new one was 30c per 
for the 80,000 minimum and 39c per 100 lbs. for 
1.000 minimum. Between New Orleans and St. Louis 
at 2 ne 28c and 34c. 
7 * 
in J Commission found by its report 
the respondents (the interveners in the court below) 
tified the pr sed rates with the 60,000 pound mini- 
It found that they had not justified the proposed 
with the 80,000 ind minimum, but that they had 
dt ur cents higher ‘So far as the 80,000 
{ mint n is rned,” the Commission said, “this 
all rail rates from New Orleans of 34 cents to Chi- 
id 32 ts to St. Louis.” Sugar Cases of 1933, 195 
C. C. 127. The rail carriers accepted this proposal, and 
led Commission gave approval to the 
so rev 
On the hea in the District Court the evidence 
he Commission was not placed before the 
All that was presented, aside from the Com- 


n’s report 
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For the detern 


ro into the que 


rders, was a group of affidavits 
fficers, stating in substance that 
uld be unable to compete with the 
were to stand approved. 
umstances the Court followed the 
findings may not be at- 
the absence of the evidence on 
le, saying: 


issic ymn’s 


that the findings of the Commission 
yon appeal in the absence of the evi- 
ey were made The appellant did 
restriction by submitting additional 
of affidavits by its officers. For all 
evidence received by the Commission 
vits or stripped them of significance. 
eport being thus accepted as true, there 
1iry whether they give support to the 
nifestly they do. The structure of a 
n peculiar measure for the use of that 
nt which the Commission by training 
ualified to form. . . It ts not the 
absorb this function to itself. 
is exhausted when there is found to 
the conclusions approved by the ad- 
In this instance the care and patience 
ission fulfilled its appointed task are 
sual reader, upon the face of its report. 
t approved as the respondents had sub- 
the 80,000 pound minimum, they were 
vy. Not till there had been an increase 
10 pounds did the schedule win approval. 
s endeavor to guard against a rate war 


re oppression 
he questions considered were accord- 
ertain questions of law. First in im- 
these was whether the Commission, on 


rtance among 
face of its report, had disregarded statutory pro- 
sions decl “to be the policy of Congress to 
note, encourage, and develop water transportation, 
rvice, and facilities ‘with the commerce of the United 
tates, and to foster and preserve in full vigor both 
and water transportation.” Sec. 500 of Trans- 
rtation Act, 1920. Certain other statutory provisions 


is connection extending the Commis- 


on’s powers in respect of through or joint rates for 


1d water. But the Court found no 
mmission to heed the requirements of 

found it unnecessary to go into the 
the cited declaration of policy creates 
f duty for the Commission in relation 
1 


nation of this case there is no need to 
declaration of the policy 

rail and water transportation creates 
luty for the Commission in the order- 


tion whether the 








ing of rates, or is a source of private rights if the duty 
is ignored. That question does not become important until 
the policy of the lawmakers appears to have been flouted ; 
and here it was obeyed. The admonition does not mean 
that carriers by rail shall be required to maintain a rate 
that is too high for fear that through the change they may 
cut into the profits of carriers by water. The most that it 
can mean, unless, conceivably, in circumstances of wanton 
or malicious injury, is that where carriers by land and 
water are brought within the range of the regulatory 
powers of the Commission, as e. g., in establishing through 
routes or joint rates, there shall be impartial recognition 
and promotion of the interests of all. 

No discrimination of that kind is proved or even 
charged. The rates affected by this schedule do not involve 
the division of joint earnings between land and water car- 
riers. The appellant makes its own rates from port to 
port, and may increase or lower them at will. What has 
been done by the Commission affects the carriers by rail 
alone, at least in its immediate consequences. Transporta- 
tion by water may feel the repercussions of regulation else- 

where. It has not been regulated directly. Even for trans- 
portation by land, the Commission has done no more than 
established a permissive minimum, and this a minimum suffi- 
cient to give assurance that the carriage of the sugar will 
not involve a loss. “There is no reasonable doubt,” we are 
told in the report, “that the proposed rates are high enough 
to pay more than the cost of service.” 

Attention was given also to the appellant’s conten- 
tion that the effect of the new competition will be to 
drive it out of business. No substantial basis was 
found for this contention. Of particular significance 
in this behalf was the fact that the Federal Barge Line, 
which is the leading water carrier, has submitted to the 
order without protest. 

The case was argued by Mr. James R. VAN 
Styke for the appellant, by Mr. J. Stantey Payne 
for the United States and the Interstate Commerce 
Commission, and by Ermer A. Smirn for appellees 
the Illinois Central Railroad Co. et al. 


Insurance — Liability for Death Resulting from 
Accident 


Under an accident insurance policy providing thet the 
insurer shall pay the amount stipulated if death should 
result directly and independently of all other causes from 
bodily injuries effected through external violent and acci- 
dental means and not directly or indirectly wholly or partly 
from disease or physical or mental infirmity, the insurer 
is not liable for death resulting from an unexpected sun- 
stroke of the insured, where there is no indication that some 
unforeseen or unintended condition or combination of cir- 
cumstances, external to the state of the victim’s body, con- 
tributed to the death. 

Landress v. Phoenix Mutual Life Ins. Co. et al., 
Adv. Op. Vol. 78, p. 619; Sup. Ct. Rep. Vol. 54, p. 
461. 

This opinion, by Mr. Justice Stone, construed 
two accident insurance policies, to determine whether 
death resulting from sunstroke was ground for recov- 
ery under the terms of the policies. Two separate suits 
brought by the beneficiary to recover on the two poli- 
cies were consolidated and were heard and decided on 
demurrer, in a federal District Court. One policy stip- 
ulated payment if death should result 

“directly and independently of all other causes from bodily 
injuries effected through external, violent and accidental 
means, and not directly or indirectly. wholly or partly from 
disease or physical or mental infirmity.” 

The other was to be paid if death should result 
“from bodily injuries affected directly and independently 
of all other causes through external, violent and accidental 
means. 

The declarations alleged, in one count, that the de- 
ceased, August, while in good health and playing 
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golf in his accustomed manner, at a place where others syncrasy was not a physical or mental disease, ai 
° . ar ‘ pared f ar onsy « (re was no hx 
were playing without injury, was suddenly and unex- appeared from an autopsy that there was no bx 
ttedly overc by the force of the sun’s rays, and ity or disease which could have been a contributi 
pectedly overcome by the — htitih Sota cbtiomy of death. Since the case is here on demurrer 
that shortly thereafter he died; that an autopsy re- tions must be accepted as true. The plaintifi 
vealed that there was no bodily infirmity or disease able to prove them at the trial. She should 
which could have been a contributing cause of death. portunity. There has been no failure to “pl 
Another count in each declaration alleged that at the lishing the liability defined by the policy. 
time the insured received the injury there was, un- I he dissenting opinion also expressed the 
known to him, a temporary disorder or condition of his that in common speech sunstroke is an accident; tl 
body, not amounting to a physical or mental infirmity it is violent in the suddenness of its approach and in its 
within the meaning of the policies, which temporarily catastrophic nature ; and external because the train 
rendered him more than ordinarily sensitive to the heat consequences begins with the motion of the sun’s ra 
of the sun, and that this condition “intervened between operating from without. oe 
his intentional act of playing golf, which he intended The dissent also expressed the opinion that 
and expected to perform safely and which others did tinction should be taken between accidental m 
perform safely at the same time and place, and the in- accidental results. 
jury which followed. ws The attempted distinction between accident 
The District Court denied recovery, and the Cir- and accidental means will plunge this brancl 
. ~ _ - ° . Sn ® one “Dp si c . eee 
cuit Court of Appeals affirmed. On certiorari, the 0 : gen Bog, , 2 angen Poy - true to 
. . . Ras le strictest sense and dealing with the region 
> y ns . . . ” 
Supreme C ourt affirmed the judgment, Mr. Justice nature there is no such thing as an accident 
Cardozo dissenting. The petitioner argued that the the other hand, the average man is convinced 
death was accidental in the common or popular sense is, and so certainly is the man who takes out 
of the term, and should be held to be within the liability acest soourecs e. It - his reading of the px 
e x ee > . , o be acceptec as our guide, with the heip ot the e 
clauses of the policies. ut the ¢ ourt concluded that rule that ambiguities and uncertainties are to | 
such holding was precluded by the distinction drawn against the company. . . The proposed distir 
by the words of the policy between the result and the not survive the application of that test. 
external means which produces it. As to this Mr A. hen a man ons gee De eo s way that 
. . . ° spoken of as an accident, he has diec OCALISE 
Justice STONE said: d 
’ ent, and hence by accidental means. So « 
The insurance is not against an accidental result. The authority have held. . . So the holder 
stipulated payments are to be made only if the bodily in- might reasonably assume 
jury, though unforeseen, is effected by means which are 
external and accidental. The external means is stated to 
be the rays of the sun, to which the insured voluntarily 
exposed himself. Petitioner’s pleadings do not suggest that 
there was anything in the sun’s rays, the weather or other 
circumstances, external to the insured’s own body and of the complaint show that he was playing golf in the same 
operating to produce the unanticipated injury, which was conditions in which he had often played befor« T 
unknown or unforeseen by the insured. ae : was not extraordinary: the exertion not unusual 
We do not intimate that injuries resulting from as im adventure or accident, an external force, which |} 
palpable a cause as the inadvertent introduction into the been beneficent, was transformed into a force 
body of noxious germs may not be deemed to be effected as much so as a stroke of lightning. The or 
by external accidental means. . . Nor do we say that court concedes that death “from sunstroke, when 
in other circumstances an unforeseen and hence accidental from voluntary exposure to the sun’s rays,” 
result may not give rise to the inference that the external dent.” Why? To be sure the death is not intentional 
means was also accidental. . . But, in the light of such that does not make it an “accident” as the word is com 
knowledge as we have, no such inference can arise from monly understood, any more than death from indigestior 
the bare allegation of death by sunstroke . . . with no or pneumonia. If there was no accident in the means, ther¢ 
indication that some unforeseen or unintended condition or Nin 
combination of circumstances, external to the state of the catise that reasonably can be styled an accident intervened 
victim’s body, contributed to the accidental result. = hetween them. The process of causation was unbroken 
petitioner has thus failed to plead facts establishing the from exposure up to death. There was an accident through 
liability defined by the policy out, or there was no accident at all 
_ Mr. Justice Stone concluded his opinion by The case was argued by Mr. Willian 
pointing out that the distinction between accidental ex- for the petitioner, bv Mr. Vaughan Mill 
ternal means and accidental result has been generally Phoenix Mutual Life Insurance Co.. and 
recognized and applied where the liability is for injury Finlay for the Travelers Insurance Co 
resulting from an accidental external means: 


ead ta 


In conclusion, aspects of the case justif ha 
acterization of the event as accidental were discussed 


The insured did not do anything which in its ordinar 
consequences was fraught with danger. The allegations 


rable 


was none in the result, for the two were insep 


This distinction between accidental external means and 
accidental result has been generally recognized and applied Only Small Decrease in Bar Admissions 
where the stipulated liability is for injury resulting from “The 
an accidental external means . . . And injury from : 
sunstroke, when resulting from voluntary exposure by an > 
insured to the sun’s rays, even though an accident . . . 132) seems to be that the depression has had only a ver) 
has been generally held not to have been caused by external slight effect in reducing the number of successful candidates 
accidental means. There has been a very noticeable tendency to make the ex 
aminations harder and better, but the number admitted still 
remains well above nine thousand. With the increase of first 
and second-year law school classes since 1931, the number 


significant fact regarding the figures f admissi 
to the bar during 1933 (The Bar Examiner, April, 1934 


Mr. Justice Carpozo, in his opinion, called at- 
tention to the fact that the allegations were that no 
physical or mental disease was a contributing cause, of admissions is likely to grow to some extent in the next 
and urged that there had been no failure to plead facts year or two. After a steady decrease in law scl 
establishing liability under the policy: over a period of five years, it looks as though t 
turned upward again. Some comfort can be tak 
fact that the decline in the number of stud 
mostly in the poorer schools and that in those 


A cause does not cease to be violent and external be 
cause the insured has an idiosyncratic condition of mind or 
body predisposing him to injury . Under a policy . , . 
phrased as this one, the insurer may be relieved of liability approved by the American Bar \ssociation “war 
if the predisposing condition is so acute as to constitute a less than one thousand below the peak. l 
disease. . . Here the complaint alleges that the idio- May), 
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RANDEIS: Lawyer and Judge in the Modern 
B State. By Alpheus Thomas Mason. 1933. Prince- 
ton: Princeton University Press. Pp. vi, 203.— 
reputation of Mr. Justice Brandeis has extended 

ur beyond the lin f the United States. In all juris- 
is, especially those in which the common law pre- 
been known as an outstanding jurist 

y have been combined in a remark- 
ble degree the finest legal learning, the deepest human 
npathies, the greatest skill in social and economic 
sight, the most uncanny art in seeing the facts of a 
plete relationships. It would ill be- 
enlarge on these points of view. 

to pay his respectful tribute to a 

he has watched, whose judgments 
nce those far-off days in 1916 when 
challenged legal progress by the ap- 


Justice Brandeis to the Supreme 


lictions, 
ils, he has long 


whose personalit 


must be cont 
whose careel 
has studied, s 
esident Wilson 
ntment of Mz: 
irt 
Mr. Mason’s book aims at a consideration “of the 
tblic-welfare activities, the ideology, the constitutional 
rinciples of Mr. Justice Brandeis.” The preface and 
methods of the work have, however, a more immediate 
purpose not unconnected with the economic aims of the 
present administration in the United States, in which 
author he practical application of much of 
Mr. Justice Brandeis’ philosophy and spirit. It is well 
or the reader to keep all this in view. For here we 
have not a )f critical approaches to the legal, 
cial, economic and political mind of the learned judge 
; in the volume edited by Professor Felix Frankfur- 
r; nor indeed that general survey which we owe to 
A. Lief. Mr. Mason's book is rather a tour de 
a happy finding, from Mr. Moore’s point of 
and sympathies, of a prophet who has lived to 
something of his forecastings come true in Presi- 
Roosevelt’s handling of American affairs. The 
ublishers announce the volume as one “rather for the 
neral reader.”’ The author’s “general reader” how- 
ver, must be mething of Macaulay’s “Schoolboy.” 
While the v s fair, honest, exact and persuasive, 
suffers judged by its purposes, from a pro- 
unced scholasticism, a systematic “doctorate” style, 
proof. In the widest sense it 
The learned judge is happily with 
us—ad multos The New Deal has yet to prove 
hat it is not the old dealer “writ large.” We stand 
» near Mr. Justice Brandeis’ accomplishments, even 
Mr. Mason’s prophet, to see them in critical per- 
pective. When that time comes, Mr. Mason’s work 
will itself be valued. Meanwhile, as a challenging and 
uisition, it is well worth reading. 
* * * 
tion of the Irish Free State. By Leo 
reword by the Hon. Hugh Kennedy, 
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Chief Justice. 1933. London: Allen & Unwin, Ltd. 
New York: Peter Smith. 1932. Pp. xv, 423.—This 
book is a competent and careful study of the origins 
and workings of the constitution and constitutional 
law of the Irish Free State. As a foreign lawyer, Dr. 
Kohn has brought to his work those qualities of quiet 
objectivity and of comparative juristic skill which have 
characterized other foreign scholars, such as Lieber- 
mann and Vinogradoff, who have dealt with Anglo- 
Saxon legal methods and institutions. Here, for the 
first time, we have the past illuminated without pas- 
sion, its legal import coldly evaluated in the processes 
which went to the making of the constitution, while 
the terms of the constitutional law itself are examined 
with excellent critical technique. 

As a foreign public lawyer, Dr. Kohn avoids the 
legalistic. There's a constant appeal to social and 
economic conditions, and the debaters in D’ail Eireann 
are called in aid for purposes of interpretation. Dr. 
Kohn’s approach and methods are of distinct value. 
When we recall how much Continental legal and politi- 
cal philosophy lies behind and is incorporated in the 
fundamental instrument, it is of creative value to study 
it apart from the traditions and limitations of the com- 
mon law. It is true that the average common lawyer, 
whatever his nation-state, will find himself somewhat 
at sea in Dr. Kohn’s pages ; and at times there is, where 
legal interpretation is essential to anything like a prac- 
tical understanding, a mist of jurisprudence which even 
the rays of Dr. Kohn’s insight fail to pierce. On the 
other hand, this foreign approach is a matter of distinct 
interest and of permanent worth. Not a little of Anglo- 
Irish legal difficulties in recent years has been due to 
the fact that the parties concerned have been talking 
in many respects different legal languages, further com- 
plicated and confused as one or other tries—whether 
wilfully and maliciously or innocently—to borrow legal! 
concepts from his opponent. In common law circles 
the book has suffered from a severe common law ap- 
proach. The truth is that the Free State is not only 
unique in its fundamental law as a state within the 
commonwealth, but is also unique in being a “conti- 
nental” state. Thus conversations and relationships 
with London can never be carried on as easily as are 
those for Canada and Australia. The London official 
and civil service lawyer and member of parliament, 
with something of his customary insularity, dismisses 
everything as due to Irish “perversity,” or Irish “ob- 
scurantism.” The truth is that in Ireland there is an 
overdose of logic, of exact legal argumentation, of 
naked legal realism, which are European. All this makes 
the Free State hard to govern ; but it is no excuse for a 
refusal to recognize the continental setting. Dr. Kohn’s 
book might well become a vade mecwm in London. 

As the present reviewer helped to draft the con 
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stitution, and as he knows intimately, if in eternal con- 
fidences, much of its creation, and as he saw it moulded 
standing outside the passion and the controversy, he 
has a special interest in Dr. Kohn’s book. He recom- 
mends it to everyone interested in a great legal experi- 
ment, and especially to men of good will of all races 
who seek understandings and not narrow insular preju- 
dices. The Chief Justice has honored it with a quiet, 
dignified and suggestive preface characteristic of his 
native sanity. 

The format of the book is excellent. There is a 
table of cases, and the constitution, as amended to date, 
is printed in full. The index is entirely inadequate. 

W. P. M. KENNepy. 


Law Building, University of Toronto. 


Money Lending in Great Britain. By Dorothy 
Johnson Orchard and Geoffrey May. 1933. New 
York: Russell Sage Foundation. Pp. 185. This book, 
which is a part of a general survey of small loans pre- 
pared for the Russell Sage Foundation, under the di- 
rection of Dr. Louis N. Robinson, traces the develop- 
ment of British money lending by chronological periods 
and shows whereby the business of money lending has 
adapted itself to changing legal, social and economic 
conditions. The term “money lending” as used in the 
volume is used in a restrictive sense and does not em- 
body loans by large financial institutions, nor the small 
loans by pawn brokers, which are secured by tangible 
pledges. It covers money lending of the type to indi- 
viduals for consumptive purposes. 

The volume is in the nature of a historical narra- 
tive and traces the influence of the Church during the 
medieval and early modern period in condemning in- 
terest charges, which resulted in making all interest 
charges illegal as usury. It further shows that the 
reformation and growth of foreign commerce modified 
this condemnation and permitted interest charges not 
in excess of the statutory maxima of ten, then eight, 
then seven, and then finally five per cent a year. It 
then describes in detail the numerous evasions of the 
usury law, the demand for greater credit facilities and 
the gradual acceptance of a laissez-faire philosophy, 
which combined to cause the modification and repeal of 
the English usury law. Repeal left the English money 
lender almost entirely free in his dealing with the bor- 
rower. The Courts afforded slight protection, and due 
to this condition Parliament in 1900 enacted the first 
legislation dealing with money lenders as such, requir- 
ing their registration and permitting the Courts to 
modify agreements which were unfair to the borrower. 

However, the act of 1900 afforded but little relief 
from the abuses of money lending, as many evaded the 
requirements to register and those who did register 
misled the borrowers, made harsh terms and evaded 
the control of the Courts. The English solution of 
these difficulties was the passing of the Money Lenders 
Act of 1927, which required the licensing of money 
lenders. This Act does not set a legal maximum rate 
of interest, but only a legislative guide to the rate. If 
the interest upon a loan is over 48% per annum, the 
Court shall presume this excessive and liable to modi- 
fication, unless the lender shows that under all of the 
circumstances of the making of the loan it is not exces- 
sive. Subject to the Court’s discretion, the English 
money lenders may charge rates far more than those 
charged in the United States. The opportunity of fur- 
ther collecting the interest rate is afforded by the threat 


of imprisonment because of the non-payment of debts 

The authors conclude the volume by showing th 
differences of the laws of money lending as it exist 
under the act of 1927 in Great Britain and the Unit 
States. The volume, which is a companion volume t 
“Small Loan Legislation,” which moulded the present 
American law, has shown the practical consideratior 
which throughout history led to the evolution of tl 
British Law. The merits of these divergent syster 
can be discussed only when careful statistical and ca 
studies have disclosed the comparative facts. Mea 
while the laws of each country must be judged, 1 
by an elusive ideal, but by their success or failure 
overcoming the evils at which they are aimed 

The volume contains a bibliographical note settin; 
forth a large number of books and records for the us 
of the reader in studying the subject further and a: 
appendix setting forth a general form of uniform smal 
loans law as revised January 1, 1934. 

The student of laws relating to usury will find 
the volume many interesting and essential facts an 
cases which should assist him in the furtherance 
laws to assist the small borrower and prevent him fro: 
becoming engulfed in the clutches of the usurers 

Leo H. SHAprro. 

San Francisco, Cal. 


Wanted: Intelligent Local Self-Government. B 
George O. Fairweather. 1934. Chicago: University of 
Chicago Press. Pp. viii, 52. Every member of th: 
American Bar Association, who has at some time ot 
other complained concerning the qualifications of judges 


selected by the political machines, should read this 
book. 


The first step toward a solution is an accurate and 


concise statement of the problem. Mathematics sur 
passes political science in the accuracy of its solutions 
very largely because mathematics has devised a phrase 
ology that enables its problems to be stated in terms 
that exclude the irrelevant. Dr. Fairweather has stated 
the problem of local self government clearly and con 
cisely. It is the problem of correcting the existing 
method, or creating a new method, of citizen organ 
ization for political activity. Dr. Fairweather recog 
nizes the fallacy of non-partisanship. Political parties 
are the necessary organizations through which citizens 
can be united for political activity. More intelligent 
and greater participation in party councils rather than 
withdrawal from party activity is the remedy for the 
ills of present local government. 

In this book the analysis of the technique of party 
organization and party control is based upon the Chi 
cago situation. Had the locale selected been New York 
Cleveland or San Francisco the story would have been 
the same. The method by which a smal! organized 
group of officeholders and traffickers in special privi- 
lege, masquerading under the name of a national politi- 
cal party, can dictate to the large unorganized group of 
citizens who desire good government is painstakingly 
explained. 

Dr. Fairweather is right in ascribing to our stupid 
primary elections the power of the political machine 
to override the will of the majority of the political 
party. The primary first divides the citizenship into 
two great groups on national issues, then it empowers 
the small minority, largely officeholders, to settle the 
control of the party in a primary election in which only 
a small fraction of the citizens participate. It is an 
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ation of the Roman motto, “Divide et im- 

By this device the large majority of intelligent 
personal ax to grind is effectively 
participation in local government. 
n Dr. Fairweather has failed to 
Representation as a method by 

the undue influence of the small minority, vot- 
in the primary election, may be overcome. This 
10d has been used successfully for eight years in 


s who have no 
nated from 
In this connecti 


1SS Proport Ol 


nnati. It abolished the primary, by consolidating 
primary and the general election, and it has made 
le the election of candidates representative of the 


ens, rather than representative of the political ma- 
es. It has permitted the maintenance of the two 
system in national politics without compelling 
citizens to sacrifice good local government on the 
tar of national politics. 
Dr. Fairweather is correct in his statement that 
ler present circumstances the political machine is the 
litical government, but he is possibly unduly pessi- 
stic in believing that this situation must always con- 
ue. It is possible and it is extremely desirable that 
he words of Elihu Root “The invisible government 
e made visible.” Proper political organization should 
will place the responsibility for government upon 


; 


elected representatives. 

Among the suggestions of reform in organization 
the suggestion that ward committeemen be elected 
precinct committeemen. The suggested reform is 


tremely danget It has been tried in other cities 
|, bad as the representatives secured by ward elec- 
H tions may be, the representatives secured by precinct 
tions have almost invariably been worse. The 
] iller the unit and the less important the position, the 
reater is the difficulty of securing high-class candi- 
ites. This difficulty can be measured by the differ- 
g degrees of effort required to persuade a high-class 
in to stand as candidate for ward representative, or 
candidate for council at large. 


I The limitations of space for this review prevent 
full discussion the many interesting points raised 


Dr. Fairweather. The book is a mine of valuable 
rmation and should be read by all members of the 
interested the problem of intelligent local self- 
vernment 
Henry BENTLEY. 


Cimnecmnati 


ce in Corporate Control, by Ches- 
York: Baker, Voorhis & Co. 
$3.50.—At a time when corpora- 
n laws in many states are being revised to give more 
efficiency and power to the management and at the 
ime time impose due limitations upon official discre- 
m and provide safeguards for the rights of creditors 
nd of shareholders of different classes and factions, 
is of interest to have a discussion of the subject of 
porate conti This subject naturally suggests a 
msideration of the various devices by which control 
over management is obtained and exercised, and also 
‘f the limitations which the courts have placed upon 
the powers of the management and of the majority 
in such matters as merger, consolidation, sale of the 
entire assets, amendments of the articles, changes of 
stock structure and dissolution. 
A number of useful discussions of various aspects 
of these questions have appeared in recent books and 
legal articles \mong these may be mentioned Berle 


Law and Pra 


Rohrlich New 


133. vii, 268 pp 
















and Means, The Modern Corporation and Private 
Property ; Lowenthal, The Investor Pays; R. S. Har- 
vey, Rights of the Minority Stockholder (2nd edition, 
1929) ; E. M. Dodd, Jr., “For Whom Are Corporate 
Managers Trustees?” 45 Harv. L. R. 1145; A. A. 
Berle, Jr., “Corporate Powers as Powers in Trust,” 44 
Harv. L. R. 1049; N. D. Lattin, “Equitable Limitations 
on Statutory and Charter Powers given to Majority 
Stockholders,” 30 Mich. L. R. 645. 

Mr. Rohrlich’s book consists largely of a compila- 
tion of articles published in various law reviews, most 
of them rather sketchy and elementary. The author 
has combined them into this brief volume of 216 
pages of text further abbreviated by the device of 
lengthy notes and quotations. In his preface he ex- 
presses the hope that the book will prove “an adequate 
survey of the legal aspects of the problem of corporate 
control and as such a helpful handbook for all who 
practice in that field,” one which will reveal “the reali- 
ties expressed or concealed by the words” of judicial 
opinions, all in some 200 pages. 

Needless to say, the book does not live up to the 
promise of its title or to the hopes of its preface. The 
author does not define what he means by “corporate 
control” in his first chapter dealing with “Problems of 
Corporate Control,” nor does he clearly analyze any 
particular problems which he proposes to discuss. He 
states that his book is primarily concerned with con- 
flicts between majority and minority stockholders (p 
12, n. 1), but he squanders his limited space upon vari- 
ous irrelevant topics, such as Government Control in 
Chapter 2, miscellaneous points as to the right of in- 
spection in Chapter 4, and a superficial sketch of re- 
organization procedure in equity and the history of 
consent receiverships in Chapter 7. There is sadly 
lacking any keen, consecutive, thorough discussion of 
any of the outstanding problems of corporate control. 
Instead, the treatment consists of little more than a 
miscellaneous agglomeration of elementary points and 
holdings, wandering discursively about and leading no- 
where in particular. 

Questions as to the drastic remedy of involun- 
tary dissolution or of equitable liquidation and wind- 
ing up as a remedy against oppression of the minority 
by the majority are not adequately dealt with (p. 165). 
The author gives a rather erroneous impression as to 
the supposed general recognition of the power of equity 
to wind up corporate affairs at the suit of minority 
shareholders in cases of fraud and mismanagement. 
He gives no indication of the sharp conflict of author- 
ity upon this question. (See notes in 43 A.L.R. 242, 
292; 61 A.L.R. 1212, 1228; 37 Harv. L. R. 267; 39 
Yale L. J. 425; 16 Fletcher, Corporations (1932), Sec- 
tion 8098.) The danger that the mere threat of the 
institution of such proceedings may give minority share- 
holders an unfair advantage to interfere with the man- 
agement of a business and force the majority interests 
to purchase the shares at an exorbitant figure has justi- 
fied great conservatism on the part of both courts and 
legislatures in providing for involuntary winding up 
at the suit of minority shareholders. (See 1 Univ. 
Chicago Law Rev. 357, 392.) 

Both students and practitioners can doubtless pick 
up useful suggestions and citations, including refer- 
ences to recent law review articles, on certain points 
which may be of value, but the author has failed to 
make any important contribution to the subject, pri- 
marily by failure to focus and concentrate his cursory 
discussion upon vital issues of corporate control and 
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to assume a knowledge of elementary truisms on the 
part of his readers. 

Henry W. 
School of Jurisprudence, 


3ALLANTINE. 


University of California 


A Collection of the Diplomatic and Consular Laws 
and Regulations of Various Countries, by A. H. Feller, 
instructor in International Law, and Manley O. 
Hudson, Bemis Professor of International Law, 
Harvard Law School. 2 vols. 1933. Washington: 
Carnegie Endowment for International Peace. Pp. 
1505—A “Research in International Law” con- 
ducted under the auspices of the Harvard Law 
School has, as its director, Manley O. Hudson, pro 
fessor of international law in that school, and a 
widely recognized authority in that field. With his 
colleague, Professor Feller, he has written this 
work, just published by the Carnegie Endowment 
for International Peace. It is intended as an up-to- 
date collection of the various laws and regulations 
concerning diplomatic privileges and immunities 


and the legal status and functions of consuls, etc., 


which might help toward a codification of the law 
in these regards; it is also intended to be of assist- 
ance in the current activities of diplomats and con- 
suls and in connection with the work of jurists and 
publicists. Assuredly the task could have been un- 
dertaken by none more competent ; a more painstak- 
ing and successful work it would be hard to find; 
all available sources seem to have been drawn upon 
and the work gives us, in English, a full and ac- 
curate account of the laws and regulations on the 
subject of all. civilized countries from Albania to 
Yugoslavia. There are added a list of treaties con- 
cerning Consuls and a most satisfactory index. 
O, si sic omnes. 

The information is almost wholly from official 
publications and is, consequently, perfectly reliable. 

What are for us the most interesting portions 
are those dealing with the English-speaking na- 
tions, the United States and the British Common- 
wealth of Nations. It is to be noticed that the au- 
thors, differing in that respect from most writers, 
recognize the essential change of status in the Brit- 
ish Dominions; with most, Canadians are still sub- 
jects of England and the Governor-General actually 
takes part in the governing. Concerning the United 
States, the story begins with the Articles of Con- 
federation and Perpetual Union of July 9, 1779, and 
is continued to the present. A full recapitulation 
of the provisions of statutes, regulations, etc., is 
given in a practical order. In the British Com- 
monwealth of Nations the United Kingdom of 
Great Britain and Northern Ireland is first dealt 
with. It is pointed out that the beginnings of Eng- 
lish diplomatic intercourse are to be found in the 
14th century; in 1327, the bishop of Norwich was 
sent to France to negotiate a treaty; a Venetian 
ambassador was sent to England in 1320; but the 
first permanent diplomatic representative sent to 
England was in 1487, when the King of Castille 
sent Roderigo Gondesalvi de Puebla to represent 
him. 

One curious difference is to be found in the 
duties of the consuls of the two countries—the 
Consul from Great Britain is given authority to 


solemnize marriage abroad, while the United States 
says: “A Consular Officer of the United States 
has no power to celebrate marriage in a Christian 
country between citizens of the United States un- 
less specifically authorized by the laws of the coun 
try to do so. In non-Christian countries, his 
thority to perform this rite is not sufficiently wel 
established and defined in the jurisprudence of the 
United States to justify action upon it. It is deemed 
safer to forbid Consular Officers, and they 
hereby forbidden.” 

The several nations of the British 
wealth of Nations are taken up seriatim, the diffe 
ent provinces of Canada receiving separate treat 
ment; then the colonies and possessions, followed 
by the territories under British mandate. 

Some of the regulations governing consuls 
other countries are, at least, interesting. Argentina 
directs its representative to “visit by card the 
mayor of the municipe of the Capital. These visits 
shall be returned by card within forty-eight hours.’ 
Chile determines precedence, inter alia, on “personal 
conduct and qualifications for social life,” and has 
three articles on the use of uniforms. Austria gives 
specific instructions as to what “are to be regarded 
as especially aggravated circumstances of an insult 
to honor.” Colombia warns its consuls that com 
mitting an offence abroad, they will be punished 
in accordance with the provisions of the code 
ignorance of such provisions being no excuse 
Bolivia calls for a knowledge of French and the 
language of the country to which sent. For cet 
tain diplomatic positions, Cuba requires the degree 
of doctor or licenciado in law, and forbids its repre 
sentatives to engage in any business. To receive a: 
appointment to a consular position, the Dominican 
republic requires the applicant to “enjoy a re 
spectable social position”; and has six articles on 
uniform, and three on “precedence at banquets.” 
Ecuador has a whole decree of regulations for the 
diplomatic ceremonial “and Egypt allows 
Consulates General to have 4 dragomans and 4 
yassakdjis.” Haiti provides for the appointment of 
a “chief of ceremony,” and has two articles on 
“funeral honors.” Hungary provides every honor 
ary consul with “a flag, free of charge,” but Liberia 
requires its representatives to “provide themselves 
with an escutcheon, flag, seal and library,” 
and does not omit to give definite instructions as 
to uniform. Mexico forbids relatives to serve in the 
mission. Venezuela is particular to direct its repre- 
sentatives not “to take part in any manner in the 
politics of the country and they must abstain 
from all manifestations of opinion in the same.” (lf 
a certain British representative had borne the wis- 
dom of this in mind, he would not have suffered the 
humiliation he did, when Washington spoke.) A 
consular official of the Netherlands may “take 
cognizance alone and without appeal of all claims 
against Netherlands subjects when the claim 
amounts to no more than 75 florins”; but he of 
Nicaragua can only arbitrate “in a friendly way” 
and, while the representative of Rumania can 
“judge all disputes among Rumanians,” yet “ap 
peals from consular decisions are made before the 
Court of Appeal of Bucharest.” Norway punishes 
crimes of a particular character committed against 
the envoy of a foreign State with a penalty in 
creased by half, while Paraguay doubles the pen- 
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urt Procedure (Part One), by Fran- 
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by Bernard C. Gavit; The Testimentary Character of Personal 
Unfunded Life Insurance Trusts, by Elmer I. Phillips. 

Minnesota Law Review, May (Minneapolis )—Gas and Elec- 
tricity in Interstate Commerce, by Robert L. Howard. 

California Law Review, May (Berkeley, Cal.)—Naturali- 
zation of the Mixed-Blood—A Dictum, by Dudley O. McGov- 
ney; The Power of an Agent to bind his Principal—California 
and the Restatement, by Sigvald Nielson; The Interest of a 
Wife in California Community Property, by William M. 
Simmons, 

Review, May (University, Va.)—A Sym 
posium—FEconomic Aspects of the Deficiency Judgment, by 
John W. Brabner-Smith; The English Mortgage of Land as a 
Security, by R. W. Turner; Deficiency Judgments and Decrees, 
by Oliver K. Eaton; Mortgage Deficiency Judgments During 
an Economic Depression, by Sol Phillips Perlman. 

Review, March (New York City)—The 
Constitution and the Price System: Some Reflections on Neb 
bia v. New York, by Robert L. Hale; Lease Security Deposits, 
by James R. Wilson, Allocation of Business Income; The Draft 
Convention of the League of Nations, by Mitchell B. Carroll. 

Commercial Law Journal, May (Chicago)—National Se- 
curities Exchange Act of 1934, by Cassius E. Gates; Results, 
by J. Purdon Wright; Judicial System of Palestine, by Leon 
H. Rose; Possession as a Test of Bankruptcy Proceedings, by 
Reuben G. Hunt; Provisional Report of Committee on Inter 
relations. 

Temple Law Quarterly, April (Philadelphia)—Some Jolly 
Testators, by John Marshall Gest; Some Anomalies in the 
Marriage and Divorce Law of Pennsylvania, by Abraham L. 
Freedman; Federal Regulation of Crop Production, by Clar- 
ence A. Miller; Problems of International Legislation, by 
Clyde Eagleton. 

Illinois Law Review, May (Chicago)—Declaratory Judg- 
ments in Public Law, by Albert Russell Ellingwood; A Pro- 
posed Reorganization of the Illinois Judiciary, by Charles T. 
McCormick; The Illinois and Federal Securities Acts, by 
Deneen A. Watson; Sales of Property in Bankruptcy Free and 
Clear of Encumbrances, by Nathan M. Oppenheim. 

Texas Law Review, April (Austin, Texas)—Repudiation of 
Life Insurance Contracts, by E. O. Mather; Federal Taxation 
of Community Property, by J. Emmett Sebree; The Automo- 
bile Guest Statutes, by Gus M. Hodges; Early Judicial History 
of Texas, by Clarence Wharton. 

Michigan Law Review, April (Ann Arbor, Mich.)—Segre- 
gation of Residences of Negroes, by Arthur T. Martin; Minor- 
ity Stockholders and the Amendment of Corporate Charters, 
by Edward O. Curran; Organized Labor and the Recovery Act, 
by Emmett B. McNatt. 

Georgetown Law Journal, March (Washington, D. C.) 
Francisco Suarez—His Philosophy of Law and of Sanctions, 
by James Brown Scott; The Recovery and Measure of Dam- 
ages in Rate Discrimination Cases under the Interstate Com- 
merce Act, by James Quarles; The Interpretation of the Deci 
sions of International Courts, by Norman L. Hill. 

Cornell Law Quarterly, April (Ithaca, N. Y.)—Summary 
Judicial Power, by Jay Leo Rothschild; The National Indus- 
trial Recovery Act and the Delegation of Legislative Power to 
the President, by Forrest Revere Black; Representative Suits 
Involving Numerous Litigants, by Carl C. Wheaton; Suits by 
Foreign Receivers, by Stanley L. Sabel. 

Tulane Law Review, April (New Orleans, La.) —The Crisis 
of the Science of Law, by Georgio del Vecchio; The Place of 
the “Case” in the Common and the Civil Law, by Francis 
Deak; The Use of Decisions by United States Students of 
Civil Law, by Gordon Ireland; The Bank Collection Code of 
the American Bankers’ Association, by Wayne L. Townsend. 

North Carolina Law Review, April (Chapel Hill, N. C.)— 
A New Constitution for North Carolina, by M. T. Van Hecke; 
Integration of Holographic Wills, by Philip Mechem; Regu- 
lating Wholesale Utility Rates, by Irvin E. Erb. 

United States Law Review, April (New York City )—Pow- 
ers of Attorney and the Principle of s Regit Actum in 
Central European Jurisdictions, by Samuel R. Wachtell. 

American Journal of International Law, April (Washing- 
ton, D. C.)—Seventh International Conference of American 
States, by James Brown Scott; Jurisdiction Following Seizure 
or Arrest in Violation of International Law, by win D. 
Dickinson; State Responsibility for Failure to Vindicate the 
Public Peace, by William G. Rice, Jr.; Derivative Citizenship 
in the United States, by Ernest J. Hover; The Factor Case 
and Double Criminality in Extradition, by Manley O. Hudson. 
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By Puitip M. PAYNE 


Member of the 


HE modern corporate mortgage is usually in the 
form of a trust deed, with a power of sale, in 
which a trustee (usually a trust company) 1s 

named to take and hold the title of the mortgaged prop- 
erty for the benefit of the bondholders. The bonds are 
made negotiable so that they may be conveniently dis- 
posed of in the market, and the mortgage is, in effect, 
a contract between the corporation making it and the 
trustee, as representing all persons who may become 
holders of the bonds secured by it.". The trustee under 
a corporate mortgage is a trustee of an express trust 
as to the security—the incumbered property—but not 
as to the bonds or notes for they are not payable to the 
trustee.2 The trustee, named in a trust deed securing 
a bond issue, represents all the bondholders in matters 
affecting the enforcement of the security and the admin- 
istration of the trust property.* Frequently the trust 
deed contains provisions respecting the right of indi- 
vidual bondholders to enforce payment.* Nevertheless, 
there is a fiduciary relation between co-bondholders.* 
Thus, the modern corporate trust deed is in many 
respects sui generis.° 

There is no standard provision respecting the pay- 

ment of principal and interest of bonds in gold. Typical 
79 Fed. 848, 851 (C. C. A. 2d, 1897); Carter 
v. Fortney, 170 Fed. 463, 469 (OC. C., W. Va., 1909) 

In Fidelity Insurance, Trust & Safe Deposit Co. ¥. Shenandoah 
Valley R. R. Co., 82 W. Va. 244, 264, 9 S. E. 180, 187 (1889) the 
Court said that the terms of a corporate mortgage are “a positive con- 
tract between the grantor, the trustee and the bondholders.” 

In Gilfillan v. Union Canal Co., 109 U. S. 401, 408-4, 3 Sup. Ct 
804 (1883) Chief Justice Waite said: “The mortgage, with the issue and 
distribution of bonds under it, creates a trust, of which the selected 
trustee, or his duly constituted successor, is the trustee, and the bond 
holders primarily, and the stockholders ultimately, the beneficiaries.” 

The validity and negotiable character of an instrument are not 
affected by the fact that it designates a particular kind of current 
money in which payment is to be made. N. Y. Negotiable Instruments 
Law $25 (5). Chrysler v. Renois. 48 N. Y. 209, 212 (1870). See also, 
Eastman v. Sunset Park Land Co., 85 Cal. App. 628, 170 Pac. 642 
(1917). 

2. Fitkin v. 
1926); Mackay v. 


C. A. 8th, 1910). 
8. Continental & Commercial 


1. Miles v. Vivian, 


Oil Co., 16 F 
Macon Coal Co 


Century 


(2d) 22, 24, (C. C. A. 2d, 
Randolph . 


178 Fed. 881, 885 (C 


Trust & Savings Bank v. New Or 
leans Drainage Co., 278 Fed. 811, 814 (D. C. La., 1922); Baker v 
Central Trust Co., 235 Fed. 17 (C. C. A. 6th, 1916); Lidgerwood v 
Hale & Kilburr Corp., 47 F. (2d) 8318, 320 (D. C. N. Y., 1980); First 
National Bank of Boston v. Proctor, 40 F. (2d) 841, 843 (C. C. A, Ist, 
1980) certiorari denied 282 U. S. 863 (1930) 

4. Relmar Holding Co. v. Paramount Publix Corp., 147 Misc 
824, 263 N. Y. Supp. 776 (1932), affirmed without opinion 287 App 
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Steel Car Co., 112 N. J. Eq. 411, 164 Atl. 418 (1938). 

5. Booker v. Crocker, 182 Fed. 7, 8 (C . A. 8th. 1904); 
v. Ludeling, 21 Wall. (U. , 622 (1874); Gilfillan v. 

Canal Co., 109 U. S. 401, 3, s Ct. 304 (1888); Toler v. East 
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forms of the so-called gold clause are printed bel 

For ages gold has been the symbol of wealth 
in modern times has been recognized throughout t! 
world as the basis—sometimes alone and sometimes 
conjunction with silver—of currency and credit. 
Until 1877 silver, however, was the more stable metal 
measured by the market price, and contracts were fre 
quently made payable in silver in the same manner 
corporate bonds were made payable in gold.° 

In the absence of any express stipulation, as 
description, in contracts for payment in money gen- 
erally, such contracts may be satisfied by the tender 
any lawful money.’® That is, in the absence of 
stipulation to the contrary, the character of mone) 
which is current at the time fixed for performance ot 
the contract is the medium in which payment may be 
made.** An undertaking to pay a certain sum in gold 
or silver must be found in the language of the cor 
tract ; it cannot be gathered from the mere expectatio 
of the parties.'"* The obvious intent and purpose, 
contracts for payment or delivery of coin or bullion, is 
to provide against fluctuations in the medium of pay 
ment.** With these elementary principles in mind, the 
more difficult problems presented by recent legislatior 
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Another form states that the corporation pre T 
coin of the United States of America of the stand 
fineness existing on Jan. 1, 19...., or the equiva 
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THE GOLD CLAUSE | 


Congress respecting gold clauses can be appre- 


Powers of Congress Over the Currency 
Constitution™* Congress is given plenary 
er to coin money and regulate the value thereof, 
) borrow on the credit of the United States. Con- 
iently, Congress is authorized to establish a national 
in or in paper, and to make that 
for all as regards the na- 
private individuals. These powers 
broad enough ichieve the objective of a currency 
iiversal circulation throughout the United States 
power to declare what is legal tender’® 
to —s h a national currency and to vary the 
nt of gold to be contained in the dollar.** Con- 
ss is not Helens 1 to such measures as are indispens- 
necessary to give effect to its express powers, but 
the exercise of its discretion as to the means of 
execution may adopt any means, 
and appropriate, which are 
ted to the end t be accomplished and consistent 
rit of the Constitution.*" It does 
follow that because a transaction, separately con- 
lered, is innocuous, it may not be included in a 
hibition the scope of which is regarded as essential 
udgment to accomplish a purpose 
admitted power of the government.” 


Act of March 9, 1933 


The Act of March 1933 (48 Stat. 1) declared 
gold bullion and gold certificates to be af- 
interest and made it illegal to retain 
ld coin or bullion or gold certificates during any 
riod of national emergency. This act, however, did 
t attempt to repeal, or alter in terms, existing law 
pecting the value of gold coins or the content of the 
irrency, or declare that gold no longer was lawful 
irrency. Nor did that act seek to make paper cur- 
icy legal tender for gold contracts. The Act of 
irch 9, 1933 has been held within the constitutional 
wer ot! C ongress 


Inder the 


ney, either in c 
rency lawful 
nal government o1 


pury 0seS, 


gress has the 


rying them int 
earing to it most eligible 


the letter and 
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' 


the legislative 


Id coin, 


Joint Resolution Abrogating the Gold Clause 


1933, Congress adopted a joint reso- 
113), approved by the President on 


On June 5, 
tion (48 Stat 


e same day, which declared that it is “against public 
licy’” that a contract should provide for payment 


be made in gold or a specific coin or currency and 
such provisions in public and 
contracts, whether theretofore or thereafter 
urred, expressed to be payable in gold or a specific 
n or currency shall be unenforceable according to 
ir tenor, but “shall be discharged upon payment, 
llar for dollar, in any coin or currency which at 
time of payment is legal tender for public and 
rivate debts.” 
While neither the so-called Civil War Legal Tender 
ts nor the Act of March 9, 1933, directed that a 
ibility to pay id coin shall be satisfied in paper 
urrency, this resolution of Congress is explicit. 
\lthough the joint resolution did not, in terms, alter 
xisting law respecting the value of gold coins or the 


ordains 


14. Article 1, Section 8, Clause 5 
15. Legal Tender Cases, 12 Wall (U. S.) 457, 20 L. ed. 287 
1870) 
16. Juillard v reenman, 110 U. S. 421, 4 Sup. Ct. 122 (1884); 
ng Su Fan v. United States, 218 U. S. 302, 31 Sup. Ct. 21 (910). 


17. Everard’s Breweries v. Day, 265 U. S. 545, 549 (1084). 
18 Purity Extract & Tonic Co. v. Lynch, 226 U. S. 192, 201 


1566 (D. C 


19. Campbel Chase National Bank, 5 F Pp 
t rhe Gad Hoarding Act, 


Y., 19383) See mnection, Note 


7 Harv. L. Rev. 479 34 Note; 19 Corn. L. Quar. 288 (1934). 
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content of the currency, it did declare that gold no 
longer is lawful currency. 

The practical cancellation of the gold clause in 
previously issued corporate mortgages presents a grave 
constitutional question.*° So far as subsequent issues 
of corporate mortgages are concerned there can be no 
substantial question as to the constitutional power of 
the Congress to make it illegal to incorporate a gold 
clause.* As to pre-existing contracts, somewhat dif- 
ferent principles are involved. 


Thomas Amendment 


The provisions of the so-called Thomas Amend- 
ment to the Act of May 12, 1933 (48 Stat. 52) gave 
the President power, among other things, to reduce the 
gold content of the dollar by not more than 50 per cent. 


Gold Reserve Act of 1934 


Section 5 of the Gold Reserve Act of 1934, 
approved January 30, 1934, is as follows: 

“Section 5—No gold shall hereafter be coined and no gold 
coin shall hereafter be paid out or delivered by the United States, 
provided, however, that coinage may continue to be eac- 
cuted by the mints of the United States ior foreign countries 
in accordance with the Act of January 29, 1874 (U. S. C. 
Tit. 31, Sec. 367). All gold coin o1 the United States shall 
be withdrawn from circulation, and, together with all other 
gold owned by the United States, shall be formed into bars 
of such weights and degrees of fineness as the Secretary of 
the Treasury may direct.” 

And section 12 further amended Paragraph (2) of 
subsection (b) of section 43, Title III of the Act of 
May 12, 1933, the so-called Thomas Amendment, by 
providing that the weight of the gold dollar shall 
not be fixed by the President “in any event at more 
than 60 per centum of its present weight.” Thereafter, 
the President of the United States issued a proclama- 
tion on January 31, 1934, fixing the weight of the 
gold dollar at 155-21 grains nine-tenths fine. This 
is 59.06 plus per cent of the former weight of 25 8-10 
grains, nine-tenths fine, as fixed by section 1 of the 
Act of March 4, 1900 (31 Stat. 45). However, the 
present currency is not unconditionally redeemable in 
gold. Section 6 of the Gold Reserve Act of 1934 
permits redemption in gold bullion bearing the stamp 
of a United States mint or assay office in “an amount 
equivalent at the time of redemption to the currency 
surrendered for such purpose,” but only “to the extent 
permitted in regulations which may be issued hereunder 
by the Secretary of the Treasury, with the approval of 
the President.” The Gold Reserve Act of 1934 does 
not, in terms, refer to the Joint Resolution of June 

1933. 

The Bronson Case 


The right to enforce a gold clause in a contract 
according to the meaning of its terms, as determined 
by the Constitution and laws of the United States, is 
a question of Federal right.** Subsequent to the so- 
called Civil War Legal Tender Acts (12 Stat. 345, 532) 
many State courts held that a specific requirement in a 
contract of payment in gold coin or the like was unen- 
forceable.** But these decisions were all rendered 


20. Cf. Post and Willard, The Power of Congress To WNullify 
Gold Clauses, 46 Harv. L. Rev. 1,225 (1983); Nebolsine, The Gold 
Clause in Private Contracts, 42 Yale L. Journ. ie: (1983); Johnson, 
Constitutional Limitations and the Gold Standard, 67 U. §. Rev. 
187, 289 (1933); Barry, Gold, 20 Va. L. Rev. 268 ( o84): Hanna. Cur- 
rency Control and Private Property, 83 Col. L. Rev. Or (1933); Hanna, 
Federal Currency Restrictions and Gold Contracts. 19 Am. Bar Ass’n 
Journ. 349 (1983); Rothenburg and Bowers, Economic and 
of the “Gold Clause” Dilemma, 1 Geo. Wash. L. Rev. 493 (1983). 

21. Legal Tender Cases, 12 Wall. (U. 8S.) 457 (1870); 
v. The City of Bessemer, 87 Ala. 240, 244, 6 Sou. 267, 268 (1888). 

22. Woodruff v. Mississippi, supra note 12. However, in Roose- 
velt v. Meyer, 1 Wall. (U. S.} 512 fis6s) the Supreme Court refused 
to discuss the merits of the case. 

23. Frothingham v. Morse, 45 N. Y. 545 (1864); Murray v. 
Gale, 52 Barb. (N. Y.) 427 (1868) ; Whetstone v. Colley, 36 Ill. 328 
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before the decision of the Supreme Court in Bronson 

Rhodes,** which was decided before the so-called 
Legal Tender Case, Hepburn v. Griswold. The Bron- 
son case was not overruled by the Legal Tender Cases. 
On the contrary, it was followed in Trebilcock v. Wil- 
son,?® which was decided subsequent to the Legal 
Tender Cases. 

The question of the constitutional power of Con- 
gress to compel the acceptance of legal tender notes 
in payment of debts expressly payable in gold coin 
was not passed upon in Bronson v. Rhodes. The de- 
cision proceeded entirely upon the language of the 
contract and the construction of the statutes. The 
debtor in 1851 executed his bond for the repayment 
of $1,400 “in gold and silver coin, lawful money of 
the United States, with interest, also in coin, until 
such repayment.” To secure these payments, the debtor 
executed a mortgage upon certain real property. In 
1865 the debtor tendered to the creditor United States 
legal tender notes in an amount nominally equal to the 
principal and interest due upon the bond and mortgage. 
At the time of the tender $1 in coin was equivalent 
in market value to $2.25 in United States notes. The 
tender was refused. The debtor deposited the notes 
in a bank to the credit of the mortgagee and filed a bill 
in equity, praying that the mortgaged premises be re- 
lieved from the lien of the mortgage and that the 
mortgagee be compelled to execute and deliver an 
acknowledgment of the full satisfaction and discharge 
of the mortgage debt. The bill was dismissed. 


Chief Justice Chase, in delivering the opinion of 
the Supreme Court, said at page 245: 


“It is not pretended that any real payment and satisfaction 
of an obligation to pay fifteen hundred and seven coined dol- 
lars can be made by the tender of paper money worth in the 
market only six hundred and seventy coined dollars. The 
question is, Does the law compel the acceptance of such a 
tender for such a debt? It is the appropriate function of 
courts of justice to enforce contracts according to the lawful 
intent and understanding of the parties.” 


After inquiring into the intent and understanding 
of the parties when the contract was made and con- 
sidering the statutes regulating coinage, the Chief 
Justice concluded at page 250: 


“We cannot suppose that it was intended by the provisions 
of the currency acts to enforce satisfaction of either contract 
by the tender of depreciated currency of any description 
equivalent only in nominal amount to the real value of the 
bullion or of the coined dollars. Our conclusion, therefore, 
upon this part of the case is that the bond under considera- 
tion was in legal import precisely what it was in the under- 
standing of the parties, a valid obligation to be satisfied by 
a tender of actual payment according to its terms, and not by 
an offer of mere nominal payment. Its intent was that the 
debtor should deliver to the creditor a certain weight of gold 
and silver of a certain fineness, ascertainable by count of 
coins made legal tender by statute and this intent was lawful.” 


The Bronson case came from the New York Court 
of Appeals, which held that, notwithstanding the 
promise to pay in gold coin, the Legal Tender Act 
enabled the debtor to satisfy the obligation by paying 
“greenbacks.” The Supreme Court reversed the New 


(1865); 
116 (1861); 


Thayer v. Hedges, 23 Ind. 141 (1864); Brown v. Welsh, 26 Ind. 
Ritey v. Sharp, 1 Bush (Ky.) 348 (1866); Appel v. Wolt- 
mann, 38 Mo. 194 (1860); Laughlin v. Harvey, 58 Pa. 9 (1866); 
Warnibold v. Schiechting, 16 lowa 244 (1864); Bachanser v. Schultz, 
18 Mich. 420 (1865); Burling v. Goodman, 1 Nev. $14 (1865); Olanyer 
v. Blanchard, 18 La. Ann. 616 (1866); Tufts v. Plymouth & Co., 
14 Allen (Mass,) 516 (1867); Shaw v. Trusler, 30 Tex. 390 (1867). 
While the majority of the State courts held that the gold payment 
clause was not enforceable, a few State courts held such contracts 
enforceable. Myer v. Kohn, 29 Cal. 278 (1865); Hord v. Miller, 2 
Duv. (Ky.) 108 (1865); Dutton v. Palairet, 52 Pa. 109 (1866); Taylor 


v. Green, 87 Ga. 690 (1868). 

24. 7 Wall. GU. S.) 229, 19 L. ed. 141 (1868), reversing 34 N. Y. 
649 (1866). In the New York Court of Appeals, Judges Peckham and 
ery a The Gomatinn & = is reported, 41 N. Y. 607. 
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York Court of Appeals and upheld the creditor's con- 
tention that the contract could be satisfied only by 
payment in accordance with its terms. Since the debtor 
did not tender gold, as required by the contract, he was 
required to pay the equivalent in paper at its gold valu 
In the Trebilcock case Mr. Justice Field said at page 
695: 


“But here the terms, in specie, are merely 
the kind of dollars in which the note is payable, 
different kinds in circulation, recognized by law. They mean 
that the designated number of dollars in the note shall be 
pe in so many gold or silver dollars of the coinage of the 

United States. They have acquired this meaning by general 
usage among traders, merchants and bankers, and are the 
opposite of the terms, in currency, which are used when it is 
desired to make a note payable in paper money. These latter 
terms, in currency, mean that the designed number of dollars 
is payable in an equal number of notes which are current 
in the community as dollars.” 


descriptive of 
there being 


Subsequent to the decision in the Bronson case, 
several State courts followed the decision of the Su 
preme Court.” 

Finally, the Supreme Court held** that when it 
appeared to be the clear intent of a contract that pay 
ment or satisfaction should be made in gold, damages 
might be assessed and judgmerit rendered accordingly 
And where the contract was one for the delivery of so 
much gold bullion, the Supreme Court has held*® it to 
be proper to enter judgment “for an amount which 
would be the equivalent in currency of the specified 
amount of gold as bullion.” In Butler v. Horowitz" 
Chief Justice Chase said at page 260: 

_ “A contract to pay a certain sum in gold and silver 
coin is, in substance and legal effect, a contract to deliver 
a certain weight of gold and silver of a certain fineness, to be 
ascertained by count. Damages for non-performance of such 
a contract may be recovered at law as for non-performance 
of a contract to deliver bullion or other commodity. But 
whether the contract be for the delivery or payment of coin 
or bullion, or other property, damages for non-performance 
must be assessed in lawful money; that is to say, in money 
declared to be legal tender in payment, by a law made in 
pursuance of the Constitution of the United States.” 

Again in Gregory v. Morris," Chief Justice Waite 
said at page 623 

“If the contract had been in terms for the delivery of so 

much gold bullion, there is no doubt but the court mieht have 
directed the jury to find the value of the bullion in currency 
and bring in a verdict accordingly.” 
Sears** a lease, made in 1828, re- 
served yearly rent of “four ounces, two pennyweights 
and twelve grains of pure gold, in coined money,” pay- 
able quarterly. By the Act of Apri! 12, 1792 (1 Stat. 
248), which was in force when the lease was made, the 
rent was $80 per annum, or $20 a quarter, in gold 
coin. But by the Act of June 28, 1834 (4 Stat. 699) 
and the Act of January 18, 1837 (5 Stat. 137), which 
were in force when the rent sued for fell due, the rent 
was $85.27 per annum, or $21.31 a quarter, in gold 
coin. The Massachusetts court gave judgment® for the 
market value, in United States notes, of the coined 
money for each quarter’s rent on the days the same 
fell due, with interest thereon. The Supreme Court 
reversed the judgment. Mr. Justice Strong said: 


“The contract in these cases was for the payment or 
delivery of a specified weight of pure gold, solvable in coined 
money. They are, therefore, governed by the decisions here- 

made by the court in Bronson vy. Rhodes and Butler v. 


In Dewing v. 


Chrysler v. Renois, 
583, 590 


McGoon v. Shirk, 54 Ill. 
. ¥. 209 (1870); Greentree v. 
. Cf., however, Munter v. Rogers, 50 Ala. 288 (1878). 

Butler v. Horwitz, 7 Wall. (U. S.) 258, 261 (1868). 

Gregory v. Morris, 96 U. S. 619 (1877). 

Supra, note 28. 

Supra, note 29, 

11 Wall. (U. S.) 379, 20 L. ed. 189 (1870). 

14 Allen (Mass.) 413 (1867). 
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; judgments entered in the Su- 
Court = re erroneous They should have been entered 
yon dollars and parts of dollars, instead of Treasury 
iv alent in market value to the value in coined money 

f pure gold.” 


It follows that the 


> sti pul ated weight « 
However, part attention should be directed 
Thompson v. Butler** in which the Supreme Court 
ted out that ntract to pay in gold or silver 
s a contract pay money, and none the less 
because it designates for payment one of the two 
ds of money which the law has made a legal tender 
obligations.” Furthermore, it 
ild be observed that the so-called Civil War Legal 
ler Acts did not prohibit contracts made since their 
ige for payment in coin Two varieties of money 
lation; the gold dollar and the 
y depreciated 


lischarge of money 


in general 
er dollar. but latter had a greatly 
was a bill in equity for the 
f a contract for the sale of cer- 
real property, made in 1854, in the form of a lease 
ten years, with the right or option to purchase. 
e contract was not completed by the exercise of the 
n until April, 1864, after the passage of the Act 
Congress making notes of the United States a 
egal tender. Onc the chief questions in the case 
vas whether or the complainant should pay the 
tipulated amount in gold and silver coin; the legal 
ider notes at the time when tendered being worth 
ly a little more than one-half of the stipulated price. 
ld had almost entirely disappeared from circulation 
| the legal tender notes constituted almost the entire 
currency of the country in 1864. The defendant in- 
isted upon his rights to payment in gold. The court 
lecided that the substitution of notes for coin could 
tt have been in the possible expectation of the parties 
it the time the contract was made, and ordered a 
mveyance of the premises upon the payment in gold 
ind silver coin. Mr. Justice Field, after having pointed 
ut that the relief sought by the complainant rested 
1 the discretion of the court, said at page 574: 


i ulard 
pel rormal! 


the time the proposition to sell, embodied 
lease, was made, had reference to the 
d by law as a legal tender, which con- 
ted only of gold and silver coin. It was for a specific num- 

r of dollars of that character that the offer to sell was made, 
nd it strikes one as inequitable to compel a transfer of the 
roperty for notes w re, when tendered in the market, only 
little more than alf of the stipulated price. Such a 
bstitution of notes oin could not have been in the pos- 
ble expectation of the parties. Nor is it reasonable to sup- 
se, if it had been, that the covenant would ever have been 
inserted in the lease without some provision against the sub- 
tution. The complainant must, therefore, take his decree 

mn . popeent of the stipulated price in gold and silver coin. 

st he seeks equity he must do equity.” 


The wns? of Lords Decision 
Feist v. Société 
the bond provided 


“The parties, at 
the covenant of the 
rrency then recognize 


In the recent English case of 
ntercommunale Belge d’Electricite* 
rr the payment of “the sum of £100 in sterling in 

gold coin of the United Kingdom of or equal to the 
standard of weight and fineness existing on September 
1, 1928.” The point for decision depended primarily 
upon the true construction of the gold clause in the 
contract between the parties. “By the Currency and 
Bank Notes Act, 1928, bank notes were to be legal 


1877) 
7 Wall. (U. S 258, 261 (1868). 

557, 19 L. ed. 501 (1869). 

41 (1938). The full text of the opinion of 
found in 78 Congressional Record 968, January 
nection, see Luboshez, The House of Lords 

nificance to America, 48 The Annalist 48, 

lecision has been followed quite recently by 
10n Pleas in Equitable Life Assurance Society 

Record 4720, March 15, 1934. 


tender for any amount. The Bank of England was 
empowered to require any person in the United King- 
dom owning gold coin or bullion to an amount exceed- 
ing £10,000 in value to sell it to the Bank on payment 
(in the case of gold coin) of the nominal value thereof. 
The bonds stipulated that they should be construed and 
the rights of the parties regulated according to the law 
of England and as a contract made and according to 
terms thereof to be performed in England. 

When the bonds were issued England was on the 
gold standard, but the notes were inconvertible and gold 
coin was substantially no longer in circulation. England 
went off the gold standard in 1931. The company 
claimed that it was entitled to satisfy the principal and 
interest secured by the bond by tendering whatever, 
at the due date of payment, might be good legal tender 
for the nominal amount of the bond or coupon as 
the case may be. The bondholder, on the other hand, 
contended that the gold clause was inserted for a 
specific purpose, namely, to protect the lender against 
any depreciation of sterling in terms of gold and that 
the gold clause, with its reference to gold coin of a 
defined standard of weight and fineness, is a clause 
which deals, not with the method in which a debt of 
fixed unvarying amount is to be discharged, but with 
the fixing of the amount of the debt to be discharged. 
It was held that the company’s obligation was to pay 
to the bondholder in sterling a sum equal to the value 
in gold of the amounts called for in the bond. The 
House of Lords found (1) that the gold clause was 
inserted in contemplation of the contingency of England 
going off the gold standard at some future date and (2) 
that neither party to the bond could have contemplated 
payment under the bond being actually made in gold 
coins. Lord Russell, after expressing the opinion that 
the gold clause was not a reference to the mode of 
payment but to the measure of the company’s obliga- 
tion, said: 


“The parties are referrin ng to gold coin of the United King- 


dom of a specific standard of weight and fineness not as being 
the mode in which the company’s indebtedness is to be dis- 
charged, but as being the means by which the amount of the 
indebtedness is to be measured and ascertained. I would con- 
strue Clause 1 not as meaning that £100 is to be paid in a cer- 
tain way, but as meaning that the obligation is to pay a sum 
which would represent the equivalent of £100 if paid in a 
particular way; in other words, I would construe the clause 
as though it ran thus (omitting immaterial words) : 

‘pa . in sterling a sum equal to the value of £100 if 
paid in gold coin of the United Kingdom of or equal to the 
standard of weight and fineness existing on the first day of 
September, 1928’.” 


In the course of his opinion, Lord Russell stated 
that reference had been made to certain decisions by 
the Permanent Court of International Justice sitting 
at The Hague. He quoted from one case. In this 
connection, the following passage from another de- 
cision™ of the Permanent Court, which was not quoted 
by Lord Russell, seerns pertinent in this discussion: 

“The economic dislocation caused the Great War has 
not, in legal principle, released the Brazilian Government from 
its obligations. As for gold payments, there is no i ibility 
because of inability to obtain gold coins, if the “eae be re 


garded as one for the payment of gold value. The equivalent 
in gold value is obtainable.” 


Purposes of the Legislation 
For the government deliberately to debase the gold 
dollar by reducing its value, in terms of gold content, 
and to authorize debtors to pay their bonds and mort- 
gages | in the new and depreciated dollars has been said 
38 "Case of the 


Court of 
(1929). 


Permanent 
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to be a positive breach of faith.*® The alleged imme- 
diate design or purpose of the joint resolution “to 
assure uniform value to the coins and currency of 
the United States” was to “regulate the value of the 
money of the United States”; and, when read in con- 
nection with corollary legislation, also to promote the 
public welfare by increasing prices, particularly agri- 
cultural prices. This seems clear from the recitals in 
the Act of May 12, 1933, Section 43 of which was 
amended by the joint resolution and again by the Gold 
Reserve Act of 1934. However, the professed purpose 
to raise agricultural and commodity prices has other 
far-reaching consequences ; a redistribution of wealth. 

Perhaps the full significance of the program can 
best be had by referring to the statement*® of Senator 
Thomas, the author of the Amendment to the Act of 
May 12, 1933, on the floor of the Senate on April 24, 
1933. Recourse to the proceedings which accompanied 
the passage of an act of Congress may be had for 
authoritative information concerning its real nature and 
the intent which gave it being, and for the construction 
placed upon the intended legislation by those who intro- 
duced it or were in charge of its passage.** While 
statements by legislators in debate on the passage of a 
statute cannot be resorted to for the purpose of ex- 
plaining the meaning of the terms used, they “can be 
resorted to for the purpose of ascertaining the general 
object of the legislation proposed, and the mischiefs 
sought to be remedied.”’** 

It should be observed that the statement by Senator 
Thomas was made prior to the passage of the Joint 
Resolution of June 5, 1933. However, when the joint 
resolution was under consideration by the Senate on 


June 3, 1933, Senator Fletcher, chairman of the Com- 
mittee on Banking and Currency, expressly disclaimed 
any intention of interfering with vested rights or de- 
priving anybody of any property or of any value they 


had.** In the course of his remarks, he said: 


“The joint resolution provides that every obligation, whether 
or not it contains a gold clatise, shall be discharged upon pay- 
ment, dollar for dollar, in legal tender. From a material point 
of view the obligee suffers no damage if what he receives is of 
equal value with what he claims. At the present time, all cur- 
rency and coins, including gold coins, are equal in purchasing 
power within the United States. Therefore, the joint resolu- 
tion, in fact, does not subject the obligee to any material dam- 
age, and he cannot claim to have suffered any deprivation of 
property unless and until he can show some material damage.” 


When the foregoing statements were made by 
Senator Fletcher, the gold dollar had not been legally 
devalued. Since January 31, 1934, its gold content has 
been reduced by over 40 per cent. Therefore, a serious 
question is presented respecting the constitutional valid- 
ity of the retroactive provisions of the joint resolution 
(assuming it to be still in effect) affecting the payment 
of corporate bonds specifically payable in gold of the 
former standard of weight and fineness. Now that the 
gold value of the existing legal tender currency is only 
59.06 per cent of its former value, can it be said that 
a creditor who is presently paid, dollar for dollar, has 
not suffered material damage when his contract called 
for payment in accordance with the former standard? 
Certainly the present currency is not equal in gold 
content to that contemplated by his contract: Does the 

House Renort on H. J. Res. 192, dated May 29, 


89. Minority 
1938. See also, Fisher: Purchasing Power of Money (1922 ed.) p. 210: 
Fisher: Appreciation and Interest, 11 Publications of the American 
Economic Association 426 (1896) 

40. 77 Congr. Rec. 22292230 

41. Duplex Printing Press Co. v 
41 Sup. Ct. 172 (1921); Haskell v. Perkins, 
N. J., 1928). 

42. Circuit Justice Field in 
Cas. No. 6, 546 (C. C., Cal., 1879) 

43. 77 Congr. Rec. 4988 


Deering, 254 U. S. 443, 475, 
28 F. (2d) 222, 223 (D. C. 
Kow v. 12 Fed. 


How Ah Nunan, 


h 


retroactive enforcement of the joint resolution, in si 
instances, amount to a taking of property without “: 
process of law” contrary to the provisions of the Fifth 


Amendment to the Constitution of the United States? 
Constitutional Questions 


The law regards the sanctity of contracts. It re- 
quires parties to do what they have agreed to do. If 
unexpected impediments lie in the way and a | 
must ensue, it leaves the loss where the contract places 
it. Corporate mortgage bonds are property; they are 
protected by constitutional provisions.** 

The Supreme Court has had frequent occasion to 
consider what is meant by “due process of law,” and 
has always declined to give precise meaning, preferring 
to leave its scope to judicial decisions when cases arise 
from time to time. What shall constitute “due process 
of law” was perhaps as well stated by Mr. Justice 
Curtis in Murray's Lessees v. Hoboken Land Con 
pany,** as anywhere. In the course of his opinion he 
said that “the article is a restraint on the legislative 
as well as on the executive and judicial powers of the 
government and cannot be so construed as to leave 
Congress free to make any process ‘due process of law’ 
by its mere will.” Recognizing the difficulty in defin 
ing, with exactness, the phrase, “due process of law,” 
Mr. Justice Brown said :** 

“It is certain that these words imply a conformity with the 
natural and inherent principles of justice, and forbid that one 
man’s property, or right to property, shall be taken for the 
benefit of another, or for the benefit of the State, without com 
pensation; and that no one shall be condemned in his person 
or property without an opportunity of being heard in his own 
defense.” 

And in Ochoa v. 
said : 

“Whatever else may be uncertain about the definition of 
the term ‘due process of law,’ all authorities agree that it in- 
hibits the taking of one man’s property and giving it to another 
contrary to settled usages and modes of procedure, and without 
notice or an opportunity for a hearing.” 


New Orleans, Mr. 


Hernandez,“ Mr. Justice Pitney 


Finally, in Davidson v. Justice 


Miller said: 

“It seems to us that a statute which declares in terms, and 
without more, that the full and exclusive title of a described 
piece of land, which is now in A, shall be and is hereby vested 
in B, would if effectual, deprive ‘A of his property without due 
process of law, within the meaning of the constitutional pro- 
vision.” 

Of course, the Joint Resolution of June 5, 1933, 
did not in terms take a creditor’s property and vest it in 
his debtor. Nevertheless, can it be said that the effect 
thereof was not the same, especially since the enactment 
of the Gold Reserve Act of 1934? 


Vested Rights Cannot Be Destroyed 


As respects pre-existing contracts, that is, those 
made prior to June 5, 1933, the rights of the parties 
thereto became vested. No act of Congress or legis- 
lative fiat constitutes “due process of law,” whereby 
a vested right in or title to property may be either 
seriously impaired or destroyed.*® This fundamental 
be a 111 N. Y. 1, 36, 
276 (1855) 


S. 366. 390, 18 Sup. Ct. 388 (1898). 
1083 (1913). Cf. Calder v. 


44. People v. O’Brien, 18 N. E. 692 (1888) 
45. 18 How. (U. S.) 272, 
46. Holden v. Hardy, 169 U. 
47. 230 U. S. 189, 161, 88 Sup. Ct. 
Bull, 3 Dallas (U. S.) 886, 388 (1798). 
48. 96 U. S. 97 (1878). See also, Missouri Pacific Railway Co. v. 
State, 164 U. S. 403, 417, 17 Sup. Ct. 130 (1896) 

. Chase v. United States, 222 Fed. 593, 596 (C. C. A. 8th, 
1915); Angle v. Chicago, St. Paul, ete.. Ry. Co.. 151 U : ’ 
Sup. Ct. 240 (1894); Hamilton v. Kentucky Distilleries Co., 

146, 157, 40 Sup. Ct. 106 (1919); United States v. Lee, 106 U. s 
278 (1882). Cf. United States v. American Bond & ices Co 
(2d) 448, 455 (D. C., Ill, 1929). 
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1d 
In Osborn v. Nicholson™ the defendant purchased 
Negro slave from the plaintiff, giving a promissory 
in payment. When the contract was made it could 
been enforced in the courts of every State of the 
on. Subsequently the slave was liberated by the 


leral Government and the Thirteenth Amendment to 
Constitution was 5, passed which prohibited slavery. 
after in an action upon the note, the defendant 
‘sted that the pl intiff ought not to recover thereon. 
Supreme Court held that the plaintiff could re- 
er. Mr. Justice Swayne said at page 662 
1 by a deed, will, or contract of marriage, 
ther contract executed according to statutes subsequently 
pealed subsist afterwards, as they were before, in all respects 
if the statutes were still in force. This is a principle of 
versal jurisprudence . The [defendant’s] proposition, if 
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ried out in this case, would, in effect, take away one rin’s 
perty and give it to another. And the deprivation would be 
thout due process of law.’ This is forbidden by the funda- 


ntal principles of the 
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social compact, and is beyond the sphere 
both of the States and the nation.” 


Thus the Supreme Court has adjudged that a 
enactment, assuming arbitrarily to take the 
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operty of one individual and give it to another 
lividual, is not “due process of law.” Such enact- 
nts are treated, not as an exertion of legislative 


ver, but as a se! 
ederal statute 1 
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tence—an act of spoliation.* <A 
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result in a deprivation of property 
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tional under the clause of the Fifth 
Amendment.** 

In Dutton v. Pailaret™ the contract was made after 
the Act of 1862 was passed. The ——— was for 
“gold coin of the United States aforesaid, of the 
present standard weight and fineness, notwithstanding 
any law which now may or hereafter shall make any- 
thing else a tender in payment of debt.” The court 
held that the contract was not payable in greenbacks, 
since it was a contract for gold coins to be measured 
by a fixed, certain and well-known standard, which 
was expressly distinguished from any other standard 
the government might set up. Chief Justice Wood- 
ward said: 

“But when parties stipulate for specific chattels and ex- 
pressly exclude the legal tenders which government has pre- 
scribed, the bargain must be presumed to rest upon an ade- 
quate consideration, and neither legislative nor judicial power 
can pluck the fruits that belong to one of the parties, for the 
mere purpose of giving them to the other.” 

Subsequently this decision was affirmed™ by the 
Supreme Court of the United States upon the authority 
of Bronson v. Rhodes, supra. 


Public Welfare 


The right to contract about one’s affairs is a part 
of the liberty of the individual protected by the Fifth 
Amendment.®® But such liberty is not absolute or uni- 
versal. Congress may regulate the making and per- 
formance of contracts whenever reasonably necessary 
to effect any of the purposes for which the national 
government was created. Thus, in Adkins v. Chil- 
dren's Hospital®™ Mr. Justice Sutherland said: 

“There is, of course, no such thing as absolute freedom of 
contract. It is subject to a great variety of restraints. But 
freedom of contract is, nevertheless, the general rule and re- 
straint the exception, and the exercise of legislative authority 
to abridge it can be justified only by the existence of excep- 
tional circumstances.” 

And in the quite recent case of Nebbia v. People 
of The State of New York® Mr. Justice Roberts, in 
delivering the majority opinion of the Supreme Court 
in the Milk Rate Control case, said: 

“Under our form of government the use of property and 
the making of contracts are normally matters of private and 
not of public concern. The general rule is that both shall be 
free of governmental interference. But neither property rights 
nor contract rights are absolute; for government cannot exist 
if the citizen may at will use his fellows, or exercise his free- 
dom of contract to work them harm. Equally fundamental 
with the private right is that of the public to regulate it in 
the common interest.” 

Of course, it will be argued that the joint resolu- 
tion was not for the mere advantage of particular indi- 
viduals—debtors—but was intended for the protection 
of a basic interest of society. An end, although desir- 
able, cannot justify inhibited means; the end must be 
legitimate and the means appropriate. Thus, in 
Schlesinger v. Wisconsin® Mr. Justice McReynolds, 
said: 

“The presumption and consequent taxation are defended 
upon the theory that exercising judgment and discretion, the 


56. Blodgett v. Holden. 275 U. S. 142, 48 Sup. Ct. 105 (1927); 
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Reinecke v. Northern Trust Co., 278 U. S. 389, 346, 49 Sup. Ct. 123 


“due process” 


(1923). 
57. 52 Pa. 100, 51 Am. Dec. 185 (1866). 
= 154 U. S. 568, 14 Sup. Ct. 1200 (1869). 
Adkins vy. Children’s ospital, 261 U. S. 525, 545, 48 Sup. Ct. 
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Legislature found them necessary in order to prevent evasion 
of inheritance taxes. That is to say, A may be required to 
submit to an exactment forbidden by the Constitution if this 
seems necessary in order to enable the State readily to collect 
lawful charges against B. Rights guaranteed by the Federal 
Constitution are not to be so lightly treated; they are superior 
to this supposed necessity. The State is forbidden to deny due 
process of law or the equal protection of the laws for any pur- 
pose whatsoever.” 

In the recent case of Home Building and Loan 
Association v. Blaisdell,** Chief Justice Hughes, after 
pointing out that there has been a growing appreciation 
of public needs and of the necessity of finding ground 
for a rational compromise between individual rights and 
public welfare, said: 

“Where in earlier days it was thought that only the con- 
cerns of individuals or of classes were involved and that those 
of the State itself were touched only remotely, it has later been 
found that the fundamental interests of the State are directly 
affected, and that the question is no longer merely that of one 
party to a contract as against another, but of the use of rea- 
sonable means to safeguard the economic structure upon which 
the good of all depends.” 

And in the Nebbia case, supra, Mr. Justice Roberts, 
writing for the majority of the Supreme Court, said: 

“The Fifth Amendment, in the field of Federal activity, 
and the Fourteenth, as respects State action, do not prohibit 
governmental regulation for the public welfare. They merely 
condition the exertion of the admitted power, by securing that 
the end shall be accomplished by methods consistent with due 
process. And the guarantee of due process, as has often been 
held, demands only that the law shall not be unreasonable, arbi- 
trary or capricious, and that the means selected shall have a 
real and substantial relation to the object sought to be attained.” 

Whether these circumstances existed in the present 
situation, as respects rights which became vested before 
June 5, 1933, constitutes the question to be answered. 
The Supreme Court will ultimately be called upon to 
decide this vital and important question. There is a 
broad distinction between the power of Congress to 
abrogate a statute respecting the legal tender currency 
of the country and the authority of the body to destroy 
vested rights acquired under a prior law.® 


Impairment of Contracts 


Although the Constitution of the United States 
specifically provides that no State shall pass any law 
impairing the obligation of contracts,” there is nothing 
in the Constitution prohibiting the Federal Government 
from passing such laws. Thus, the Federal Govern- 
ment may constitutionally impair contracts by the 
Bankruptcy Law." And the Federal Government may 
impair contracts by tariffs, embargoes, war or requisi- 
tions. Therefore, it is fully established that an act 
of Congress within the scope of its powers is not im- 
paired by reason of the incidental result that it has 
destroyed or injuriously affected private property and 
contract rights.®* 

The power of Congress to act in regard to matters 
delegated to it is not hampered by contracts made in 
regard to such matters by individuals and corporations ; 
but contracts of that nature are made subject to the 
possibility that even if valid when made, Congress may, 


64, 200 U. S. 398, 442, 54 Sup. Ct. 231 (1934). See, Corwin. 
Moratoria Over Minnesota, J. Pa. L. Rev. 811 (1984) 

65. Reicheart v. Felps, - J. S.) 160 (1867); Choate v. 
Trapp, 224 U. S. 665, 671, 32 565 (1912). 

66. Trustees of Dartmouth College v. Woodward, 4 Wheat. (U 
S.) 518, 4 L. ed. 629 (1819) 

67. Canada Southern R. Co. v. Gebhard, 109 U. S. 527, 3 Sup. 
Ct. 868 (1888); Detroit Trust Co. v. Stormfeltz-Loveley Co., 257 Mich. 
655, 242 N. W. 227 (1982) 

68. Butterfield v. Stranahan, 192 U. S. 470, 492, 24 Sup. Ct. 
ps pees: Armour Packing Co. v. United States, 209 U. S. 56, 79 

908). 

69. Addyston Pipe, etc., Co. v. United States, 175 U. S. 211 
(1899); Adair v. United States, 208 U. S. 161, 28 Sup. Ct. 277, 13 
Ann, Cas. 764 (1908). 


by exercising its power, render them invalid. In other 
words, contracts made with reference to a subject 
within the restrictive power of the Federal Government 
contain the implied condition that a change in law 
may be made and the obligations of the parties varied 
or avoided. 

Thus, in Louisville & Nashville R. R. v. Mottli 
the plaintiff and his wife accepted passes on a railroad 
in settlement of their claims for injuries resulting from 
an accident. Subsequently Congressional legislation 
prohibited interstate railroads from honoring passes 
except those of bona fide employes, thereby rendering 
plaintiff’s pass invalid. The Supreme Court held that 
the railroad company could not transport the plaintiff 
gratuitously in accordance with its agreement. The 
Court said: 

“The agreement between the railroad company and the 
Mottleys must necessarily be regarded as having been made 
subject to the possibility that, at some future time, Congress 
might so assert its whole constitutional power in regulating 
interstate commerce as to render that agreement unenforce 
able or to impair its value. That the exercise of such power 
may be hampered or restricted to any extent by contracts 
previously made between individuals or corporations is in- 
conceivable.” 

The power of Congress to regulate interstate com 
merce and the currency is equally extensive. An act of 
Congress rendering contracts in regard to matters del 
gated to Congress invalid does not infringe the consti 
tutional liberty of citizens to make contracts ; and an act 
otherwise constitutional is not unconstitutional under 
the Fifth Amendment, as taking private property with 
out compensation, because it invalidates contracts be 
tween individuals which conflict with the public policy 
declared in the act.” 


Reasonable Compensation for Impaired Rights 


But in such cases where one party has paid the full 
consideration for the contract, in accordance with its 
terms, and the other party has not performed, or has 
only partially performed, the party so performing will 
be entitled to recover back the consideration paid by 
him, or its value, in toto or pro tanto, as the failure 
to perform by the other party is total or only partial.” 
The Supreme Court has recognized the principle that 
one is entitled to recover the value of the right lost 
upon the abrogation of a contract by an act of Con 
gress." In this connection, it seems appropriate to quote 
from Louisville & Nashville Railroad Company v 
Crowe,"* especially since the Supreme Court has cited” 
the case with evident approval. The court said: 


“The medium of payment in said deed provided for and 
agreed upon is no longer of permissible use. by reason of the 
act of Congress: . . . but. rather than do the appellee the in 
justice of declaring a forfeiture of the unfulfilled contract by 
a release and discharge of appellant from all liability thereunder, 
some other medium of payment should in good conscience he 
substituted for the medium which is no longer available: or 
70. 219 U. S. 467, 480, 31 Sup. Ct. 265, 84 L. R. A. (n. s.) 671 
1911). 

71. Brown Brothers, Inc., v. Merchants Bank, 214 App. Div. 698 
697, 218 N. Y. Supp. 146, 151 (1925) affirmed 248 N. Y. 866. 145 
N. E. 635 (1926). Cf. Peo. ex rel. Durham Realty Corp. v. La Fetra, 
230 N. Y. 429, 447, 180 N. E. 601, 16 A. L. R. 152 (1921) 

72. Bell v. Kanawha Traction & Electric Co.. 88 W. Va. 640, 642 
98 S. E. 88 (1919): Louisville & Nashville R. R. Co. v. Crowe, 156 
Ky. 27, 160 S. W. 759. 49 L. R. A. (mn. s.) 848 (1918). Cf. Ortega Co 
v. Triay, 260 U. S. 108, 110, 48 Sup. Ct. 44, 47, 67 L. ed. 158, 157 
(1922), citing the Crowe case. supra. Contra: Cowley v. Northern 
Pacific R. R. Co., 68 Wash. 558, 123 Pac. 998, 41 L. R. A. (mn. 8.) 
559 (1912). 

73. New York Central & Hudson River Railroad Co. v. Gray, 289 

Ct. 176, 60 L. ed. 451 (1916). 

74, f y. 27, 29. 160 S. W. 759, 49 I R. A. (N. S.) 848 
(1918). See also, Willard v. Taylor, supra note 386 
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incorporated into the Gold Reserve Act of 1934, was 
it intended thereby to repeal Section 1 of the Joint 
Resolution of June 5, 1933? 

Repeals by implication are not favored; and if 
effect can reasonably be given to both statutes, the pre- 
sumption is that the earlier one is intended to remain 
in force.** While implied repeals are not favored by 
the courts, nevertheless without express words of 
repeal, a previous statute will be held to be modified 
by a subsequent one, if the latter is repugnant to the 
first and was plainly intended to cover the subject 
embraced by both. The repugnancy between the latter 
act and the former legislation, however, must be such 
that the first is inconsistent with the terms of the later 
enactment. The question is one respecting the inten- 
tion of the Legislature.** 

The Gold Reserve Act of 1934 was enacted and 
was approved by the President on January 30, 1934. 
Section 17 of that act repealed “all acts and parts of 
acts inconsistent with any of the provisions” of the act. 
While the Joint Resolution of June 5, 1933, repealing 
the gold clause in all obligations, is not specifically men- 
tioned by its title in the Gold Reserve Act of 1934, it 
would seem that it was not overlooked. Section 2 of 
the Joint Resolution of June 5, 1933, amended Section 
43 of the Act of May 12, 1933 and Section 15 of the 
Gold Reserve Act of 1934 refers to the Act of May 12, 
1933, “as heretofore and by this act amended.” It 
would seem that Section 2 of the Joint Resolution of 
June 5, 1933, was repealed by the Gold Reserve Act 
of 1934, especially since the Gold Reserve Act defines 
the currency which is legal tender in the United States 
in substantially the same terms. However, it cannot 
be asserted that Section 1 of the Joint Resolution of 
June 5, 1933 was repealed by the Gold Reserve Act, 
although it may be argued that it was repealed by 
implication. Finally, the statute and joint resolution 
will not be construed so as to raise a grave and doubtful 
constitutional question if some other construction is 
open.* 

Conclusion 


The question whether outstanding corporate bonds 
should be paid in currency of their gold equivalent 
according to the earlier standard of weight and fineness 
of the gold dollar remains undecided. Several actions 
are pending which seek the payment of the principal 
amount of corporate bonds or interest thereon on the 
basis of the former value of the gold dollar. About 
$1.69 in the present currency represents the equivalent, 
on a gold basis, of a promise to pay $1 in gold according 
to the recent standard of weight and fineness. Gold 
coin is no longer available in this country ; an impossi- 
bility created by law.*® But this was true in the Feist 
case, supra, in the House of Lords where no consti- 
tutional problem was involved. Now that the American 
“gold” dollar has been devalued about 40 per cent, the 
problem respecting the liability to pay in gold coin, or 
its equivalent, presents a real constitutional question. 
It will have been observed that the so-called Civil War 
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Members of the American Bar Association Attending Annual Meeting at Milwaukee on 
August 29-31 Will Be Afforded Bewildering Choice of Scenic Beauties, Recreational 
Activities and Historical Pilgrimages during and after the Regular Proceedings— 
“Wisconsin Has Everything” and All of It Is at the Disposal of the Visitors 





By JAMES MAXWELL MurRPHY 
Member of Wisconsin Bar; Staff Writer for Milwaukee Sentinel 


N the May issue I spoke of Milwaukee. Now 

for the State of which it has been said: “Laugh- 

ing waters and sky-blue lakes, forest lanes and 
pine bounded coves, wild flowers and wild life of all 
kinds—such is Wisconsin, bride of Nature.” 

On the sub-continental divide, Wisconsin is cut 
by many winding streams and river valleys, and 
contains approximately 4,000 lakes and millions of 
acres of forests which make it the vacationland of 
woods and waters. 

Within the 56,066 square miles may be found 
such varying scenery that the state has aptly been 
called a scenic cornucopia. 

As grand, if not grander than the German 
Rhine, the gorge of the Mississippi bounds Wiscon- 
sin on the west for hundreds of miles. As wild 
and weird as a Wyoming landscape, the buttes and 
castellated crags of the Central Wisconsin region 
offer scenery completely different from that to be 
found in any other portion of the United States 
east of the Rockies. Like a mountain lake, Devil’s 
Lake lies between high bluffs of Pre-Cambrian 
quartzite where ripple marks left in the sand by 
waves seven hundred to a thousand million years 
ago may still be seen. 

A section of Maine-like coastline is found along 
Lake Superior and Bayfield peninsula, and visitors 
to Japan’s famous Matsushima may find its dupli- 
cate in the Apostle Islands. A collection of kettle 
holes like small volcanic craters is found in Fond 
du Lac, Sheboygan, Manitowoc, and Waukesha 
counties. 

Eastern Wisconsin is a region of hills and val- 
leys with lakes scattered here and there through- 
out. Southwestern Wisconsin is a succession of 
steep ridges and valleys, called the Driftless Area, 
which has been given the name of the “Whip-poor- 
will Ridges,” where there are many streams but no 
glacial boulders and no natural lakes. Central Wis- 
consin consists of a wide, sandy plain, north of 
which rises Rib Mountain, the highest point in the 
state. Northern Wisconsin is known as the north- 
ern lakes and highlands and abounds in rushing 
streams and pine-fringed sandy-beached lakes clus- 
tered among the forests. 

Perhaps because they were wiser than others, 
the pre-historic Indian mound-builders found in 
Wisconsin their earthly happy hunting ground. 
They left as monuments over 10,000 Indian mounds, 


many of which were constructed to represent birds, 
turtles, bears, panthers, or other totem animals. 

The famous Man Mound at Baraboo portrays 
aman walking toward the west and is 214 feet long. 
At Aztalan near Lake Mills is a group of mounds 
and earthworks which mark a stockaded Indian 
village where remnants of at least four different In- 
dian cultures have been found. Samples of weav- 
ing and pottery made by the pioneer inhabitants of 
Aztalan are superior to that of other ancient tribes 
of the northern United States. 

The longest groups of mounds in the United 
States are in Nelson Dewey state park on the 
Mississippi below Prairie du Chien. 

When the white man first came to Wisconsin. 
he found Indians that were both friends and foes. 
Bloody wars were waged by groups of tribes over 
ownership of the wild rice fields. The largest wild 
rice fields in the state are at Odanah, near Ashland. 

Wisconsin’s modern Indians live in 8 reserva- 
tions in Ashland, Bayfield, Sawyer, Vilas, Iron, 
Shawano, Oconto, Outagamie, Brown, and Forest 
counties, embracing 604,000 acres, and a popula- 
tion of 11,548. In addition tc the Chippewa, the 
tribes include the Menomonee, Stockbridge, Mun- 
see, Oneida and Winnebago. 

Wisconsin first became a part of recorded his- 
tory when Jean Nicolet landed at Green Bay in 
1634. Two more white men, Marquette and Joliet, 
descended the Fox-Wisconsin waterway from Lake 
Michigan to discover the Mississippi in 1673. In 
their canoes, Marquette and Joliet journeyed up 
the Fox river, through Lake Winnebago and on 
to Portage where they crossed to the Wisconsin 
river and eventually arrived at what is now Nelson 
Dewey state park for their first view of the Missis- 
sippi. 

At Portage, where Indians and fur-traders port- 
aged from the Fox to the Wisconsin Rivers, the old 
Indian Agency house built in 1831 by the govern- 
ment for its Indian Agent has been completely re- 
stored. 

As French dominance of Wisconsin was pre- 
ceded by that of Spain and the Indians, so it was 
followed by the Rule of England and the United 
States. Wisconsin became a state on May 29, 1848 

No story has ever been written about the rain- 
bow waters of the Lake Michigan and Lake Su- 
perior harbors—no story ever needs to be written 
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the sublime sunrises over Lake Michigan. 
lay when clouds fleck the sky, every color 
. rainbow can be found in the waters along 
lake from deep violet to jade green, from am- 
to vermillion 
Kenosha, Racine, Milwaukee, Port Washing- 
Sheboygan, Manitowoc, Two Rivers, Kewanee, 
eon Bay, Green Bay and Marinette are today 
centers with lake harbors. In 
vaukee harbor is the greatest 


t manufacturing 
of freight, Mil 


Great Lakes 
ol evening breezes and miles of swimming 
hes make these lake cities ideal summer re- 


for those who like the trappings of civiliza- 
near at hand for diversion. 
Southeastern Wisconsin is a region of rolling 
valleys through which the 
Sheboygan, Manitowoc, and 


ries, ridges, and 
Milwaukee, 


du Lac rivers wind their leisurely courses. 
ntains both rich farming areas and important 
istrial centers 
From this area mes the famous Milwaukee 
rket cantaloupe, hulless pop-corn, Watertown 
tie de fois gras or goose liver, French type, Swiss 
| Brick cheese; and mineral water is distributed 


| over the globe from springs at Waukesha. 

\ number of lakes are scattered throughout 

section including Lake Puckaway and Green 
ke, the deepest lake in the state, Elkhart Lake 

Random Lake in the kettle moraine area, and 

Oconomowoc-Pewaukee-Delafield region near 
Milwaukee which has been a favorite summer re- 
t of southern Wisconsin for years. 

Lakes Koshkonong, Geneva, Ripley, and Dela- 

are well known lakes in southern Wisconsin. 
ke Geneva is famous both for the great Yerkes 
Observatory and the many luxurious summer 
homes along its shores. 

North and south, highways 55 and 57 skirt the 
lige of a peculiar region called the kettle holes or 
he kettle moraine. Thousands of deep holes like 
nall volcanic craters are sunk into the earth, 
rmed originally by the melting of huge blocks of 

that had been pushed on in front of the glaciers 

h covered Wisconsin about 30,000 years ago. 

At Holy Hill south of Hartford, a high emi- 
ence of the kettle country has been crowned with 
1 monastery and church, the path leading upward 

to the summit through the fourteen stations of the 
Nowhere is the suggestion of the old world 
re pronounced. Similar edifices are found at 
St. Nazianz north of Kiel and St. Cloud east of 
Fond du Lac. 

The limestone ridge which ends in the sheer 
bluffs of Door county peninsula reaches northward 
past the eastern shore of Lake Winnebago, one 
f the largest bodies of fresh water within the boun- 

ries of a single state. Sunsets seen across this 
lake are some of the most spectacular to be found 
inywhere. 

Regattas and boat races are regular occurrences 
n Winnebago, and in early morning many fisher- 


CT Ss 


men obtain good catches from the ends of piers. 
The lake is a favorite haunt of the white bass whose 
run up the Wolf river from Oshkosh through Win- 
neconne, 


Fremont and the Menomonee Indian 
reservation is one of nature’s sensations. 
Door peninsula comprises the upper portion of 


the great limestone ridge (Niagara escarpment) 


vhich divides the waters of Green Bay and Lake 


Michigan and gives the county a shore line of 250 
miles. The large bodies of water on each side of 
the peninsula and the altitude of 769 feet give the 
county a climate which makes it the most impor- 
tant single cherry-growing district in the nation. 

Cherryland is in blossom during the last week 
in May and in fruit during the first weeks of July. 

Two state parks, Peninsula and Potawatomi, 
include remarkable bluff and lake scenery, and in 
the 3,400 acres of Peninsula Park is contained the 
state game farm. 

Beyond Door peninsula and reached by ferry 
from the tip is Washington Island, settled by Ice- 
landers and still peopled by their descendants. The 
island’s industries are dairying and fishing and it 
has 31 miles of roads. 

Many of Wisconsin’s 4,000 lakes are found in 
a region known as the northern lakes and highlands 
including the Thunder mountain area and Mari- 
nette county, the Land O’Lakes area and Heart o’ 
the Lakes country and the Indianhead region or 
northwestern lakelands. 

Pines fringe the lake shores and the roads wind 
from one body of water to another. In these 17 
northern counties there is an average of 25 acres 
of lake per square mile. Sufferers from hay-fever 
will find relief in the lakelands. 

A succession of picturesque scenery surrounds 
the Thunder Mountain state and county forest pur- 
chase areas. Even today, it is claimed that the 
mountain gives forth rumbles befitting its name. 
Fishermen need no introduction to the Peshtigo 
river and the hundreds of lakes. 

Approximately 60 per cent of northern Wis- 
consin is still covered with woodlands and forests, 
and it is unlikely that tourists will travel this reg- 
ion without seeing deer running wild. Now and 
then a white or albino deer is seen. 

A boat trip to the Apostle Islands offers a 
thrilling variation in any tour. Picturesque, wave- 
cut arches bound the islands, and history records 
that on Madeline Island the Ojibway founded their 
empire before Columbus discovered America. 
Many battles were fought on the mainland over 
possession of the great wild rice fields. On Made- 
line island was founded the first Protestant mission 
in Wisconsin. 

Centered in southern Wisconsin is Madison 
and the four lakes which Longfellow described as: 


“Four lovely handmaids, that uphold 
Their shining mirrors, rimmed with gold, 
To the fair city in the West.” 


The city is the state capital, and a visit to the 
state house will be memorable. Guides escort visi- 
tors through the building, and a fine view of the 
surrounding country and the four lakes region may 
be had from the roof. The many fine murals and 
mosaics and remarkable marbles make a visit to 
the state capitol highly instructive. In Madison 
also is the state university, and the federal forest 
products laboratory, the only one of its kind in 
the United States. The city contains much that 
has to do with the early history of Wisconsin. It 
was over this ground that Blackhawk led his war- 
riors in 1832 when pursued by United States troops 
and militia. 

Devil’s Lake is one of the most interesting nat- 
ural curiosities of Wisconsin, as its bluffs are com- 
posed of rock seven hundred to one thousand mil- 
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lion years old, some of the oldest outcropping 
known to mankind. If the traveler looks carefully, 
he will see ripple marks in this quartzite rock made 
by water a thousand million years ago. 

So interesting is this story of the ages told in 
Devil’s Lake that there is scarcely a book in geol- 
ogy that does not contain a photograph or infor- 
mation on the various rock formations. Several 
universities maintain permanent camps here for 
their geology students, and world travelers tell us 
that Devil’s Lake rivals some of the world’s most 
famous lakes in beauty. At first glance it might 
belong to the Rocky Mountains. 

A few miles north of Devil’s Lake the Wis- 
consin River has carved for itself a new gorge 
of picturesque beauty known as the Dells of the 
Wisconsin. As a result of the action of water, 
wind, and we,ther upon the soft sandstone, many 
fantastic and interes*ing rock forms have been cre- 
ated here, and are described by the names they 
carry, namely, Sugar Bowl, Stand Rock, Devil’s 
Elbow, Blackhawk’s Head, Coldwater Canyon, Art- 
ist’s Glen, and the like. A row boat or a motor 
launch trip on the Wisconsin River will furnish a 
view of these many interesting formations. 

Southwestern Wisconsin includes over 13,000 
square miles of ridges, valleys and coulees where 
the roads wind around rocky precipices, and every 
turn brings a surprise that delights the eye. Gla- 
ciers that covered all of the surrounding territory 
about 30,000 years ago left this region and less 
than two thousand adjacent square miles in Illinois, 
Iowa and Minnesota like an island in the huge 
continental ice sheet. The area is twice as large 
as the state of New Jersey. 

Second oldest town in Wisconsin, Prairie du 
Chien, is replete with historical interest. It is the 
site of the British Fort McKay and the American 
Fort Crawford, and here it was that Jefferson 
Davis spent part of his early life as a young lieu- 
tenant under General Zachary Taylor. Up the river 
at Victory, is Battle Hollow where the Indian Black 
Hawk made his last stand. One of the four million- 
aires of America previous to the Civil War lived at 
Prairie du Chien, and the Villa Louis is still 
crowded with the ghosts of those early days. Prairie 
schooners were once congregated at this point to 
be ferried across the Mississippi, and the old Dous- 
man House hotel is a reminder of that time. 

Although many farms, villages and cities now 
dot the Driftless Area, the description given of this 
region by Wisconsin’s first state geologist in 1854 
is still applicable: “About one-third of the surface 
is prairie, dotted and belted with beautiful groves 
and oak-openings. The scenery combines every 
element of beauty and grandeur—giving us the sun- 
lit prairie with its soft swell, waving grass, and 
thousand flowers, the somber depths of primeval 
forests, and castellated cliffs rising hundreds of feet, 
with beetling crags which a Titan might have piled 
for his fortress.” 

The northeastern boundary of the Driftless 
Area begins a few miles north and east of Rib 
Mountain State Park, near Wausau, the highest 
known point in Wisconsin A road has recently 
been built to the top of the hill, and the human eye 
finds it possible to see forty miles in any direction 
over a landscape like a saucer 

In what is called the Camp Douglas area of 
this plain the landscape features are totally different 


from those anywhere in the United States east of 
the Mississippi. The hills near Camp Douglas are 
like buttes and mesas of an arid country althoug! 
they are clothed with green. These buttes 
mesas are found in the region between Wisc 
Dells, Mauston, Camp Douglas and Tomah, a 
from Adams or Camp Douglas through Wyevil 
and Black River Falls to Merrillan and Humbird 

From a distance the buttes often 
ruined castles and towers. Evergreen trees on their 
steep sides and tamaracks on the swampy, level 
plains are forerunners of the northern forests. W 
the conifers are many scrub oaks 
enough several types of dwarf cacti such 
prickly pear are also found. 

Wisconsin fish include the fighting musk 
lunge, pike, bass, trout, and all other inland wat 
fish, and the state conservation department 
nuully distributes approximately 425,000,000 fo 
fishes to Wisconsin lakes and streams. It 
like the Flambeau, the Brule, the Chippewa, and 
the Wolf, the Peshitigo, the Embarass, the Ping 
and the Eau Claire which have made Wiscon 
talked about wherever fishermen 

Good fishing may be found in near 
Wisconsin lake, but once you 
region, you will establish your own personal prefer- 
ences, no matter whether you the lake 
regions of southern and eastern Wisconsin, the Fox 
River valley, or push on to the northern lakes and 
highlands, or the upper Mississippi. Wisconsin 
also has thousands of miles of trout streams. 
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The Gold Clause in Corporate Mortgages 
(Continued from page 377) 


Legal Tender Acts did not seek to make paper curren 
legal tender for gold contracts. Consequently no prece 
dents exist respecting the validity of the Joint Resolu 
tion of June 5, 1933. But the decision of the House 
of Lords is significant. This paper attempts to review 
some of the facts of the situation and their legal impli 
cations, but the last word must be spoken by the 
Supreme Court. But it should be remembered that “cor 
stitutions are intended to preserve practical 
stantial rights, not to maintain theories.” 


and sub 


Law and Sociology 


“Chief Justice Hughes, in a talk to the Judges 
of the Fourth Circuit, this June a year ago, pointed 
out that the problem of a Judge, certainly of the 
trial Judge . . . is to try the iccording t 
the law and according to the evidence, and not ac 
cording to our views of political science, sociology 
or anything of that kind; and Judges should not 
encourage this spirit that is abroad perhaps of say 
ing that the whole thing is not what the law is, not 
what the truth is, but what kind of a jury I 
and what bent of mind has the Judge. It is not so 
it ought not to be so, and I think there is a real 
duty on the part of the Judiciary to raise their hand 
and say, “We are going to stop that spirit in the 
Bar.’ The Bar will cooperate as they have i 
worthwhile measures.”—-From address of 
Lyles Glenn to Fla. Bar Association 


case 


oet 
Pel, 


90. Holmes. ]. in Davis v. Mills, 194 U. S 
692 (1904) And in Truax v. Corrigan, 257 U. S 
124 (1924), Chief Justice Taft said “The C 
its very purpose was, to prevent experimentation 
rights of the individual.” 
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Questions suggested for discussion, as well as sums up the material for inclusion in the Official 













which arose in the course of consideration Draft of Volume I of the Restatement of Torts, to 
e Draft, were taken up and disposed of by the be published this fall. 
embers. In the case of $100 there appeared to Prof. Bohlen called attention to a new topic, 
been a difference of view on the part of the “The Interest in Freedom from Emotional Dis- 
Xeporter and his advisers and the members of the tress.” The first section under this topic (45A),— 
il. The Proposed Final Draft stated that “a 






with certain exceptions intended to safeguard the 


















“ . _ eeeee Tint; rnnaoh 3 - . 
Reng ee 2 hse “8 te hapigereeot through its courts tO interest in freedom from apprehension of a harmful 
a decree directing a party subject to the jur- : , a oom ° 

tice ak Gs Geert ts an an cee to ee offensive contact—denies liability for emotional 

ded such act is not contrary to the law of the “Stress or for bodily harm unexpectably resulting 
sate tis ie he oo th Gn tek performed.” After therefrom, when the same results from “conduct i 

‘rited discussion. in which it was maintained Which is intended or which though not so intended 

+ the court of one state had no such author- ‘8 likely to cause only a mental or emotional dis- 

to direct action in another state. the section turbance to another.” An explanatory note pointed 

as printed — which represented the view of the Out that the section stated the effect of innumerable 

uncil—was approved decisions and dicta. The same note, referring to a 

Omission in a former Proposed Final Draft fairly familiar cause of action, states that “the Re- 

84? which stated that “a corporation is domi- porter with the approval of the Council of the Insti- 

in the state where it was incorporated and tute has adopted the view of a large majority of 

ot acquire a domicil outside that State,” re- American jurisdictions which refuse to permit the 

| ed particular attention. Objection had been sender of a telegram to recover for mental distress 





le to the use of the word “domicil” in connec- caused by the company’s negligence in delaying or 
with a corporation. It was pointed out during inaccurately transmitting a ‘death message’ or other 
the discussion that the term was of common use in message which shows on its face that it concerns 
t connection: In the end, however, the omitted matters which involve the mental tranquility of the 
tion was not restored to the text. Other ques- recipients.” 
raised were considered by the membership This section was approved without much dis- 
nd disposed of. Consideration of the subject con- cussion, but section 45C, dealing with the “Special 
nued all through the afternoon session on Thurs- Liability of Carriers for Insults by Servants” raised 
day and a part of the morning session on Friday. the question, expressed in a caveat in the Restate- 
[he Proposed Final Draft was then approved, sub- ment, as to whether this special liability is not also 
to minor changes which the Reporter and the applicable to public utilities other than common 
xecutive Committee were authorized to make. carriers, and to the possessors of land who for 
their business purposes hold it open as a place of 
public resort. After a spirited discussion, the pro- 
posal to make the black letter text include such 
Proposed Final Drafts Nos. 1 and 2 on Torts extension of liability was voted down. 















Final Drafts for First Two Volumes on Torts 
Considered and Approved 






















it upied the attention of the Institute during the Various points raised by the Reporter or by 
‘sions on Friday and also during a part of the members from the floor were taken up and quickly 
ssion of Saturday morning. Hon George Whar- disposed of, but Section 141, under the new topic 
ton Pepper, Member of the Institute’s Council, pre- of “Obedience to Orders of Military or Naval Su- 
led. Prof. Francis H. Bohlen, Reporter, and Mr. periors” brought out some strong opposing opin- 
( wler V. Harper of the University of Indiana ions. This section stated the general principle that 
e School of Law, and Mr. Edward S. Thurston of a member of the armed forces of the United States 
he Harvard University Law School, Special Re- or of any of the several States is privileged to in- 
te rters for certain Divisions of the Subject, dis- vade another’s interests of personality if such inva- 
r rged the usual function of explaining the rea- sion is reasonably necessary for the execution of a 
‘ ns for the text and comment on points which command issued by a superior, if such command is 
Oo ought forth challenges from the floor. lawful or “is believed by the actor to be lawful and 
} Proposed Final Draft No. 1 on Torts covered is not so palpably unlawful that any reasonable 
ot he subject of Intentional Harms and it was divided man would recognize its illegality.” A motion to 
follows: Division I—A complete table of con- insert the words “in time of war or insurrection” 
0 tents for Volume I. Division II—A new chapter before the words “is believed,” as above quoted, was 
al mtaining definitions. Division III—Revisions and finally voted down. 
id lditions to Tentative Drafts Nos. 1, 2 and 3; New Prof. Thurston, Special Reporter for Division 
he Chapter 11—Causation Necessary to Liability for V, furnished the explanations for revisions and ad- 
ill Intended Invasions of Interests of Personality and ditions to various Tentative Drafts. Curiously 
] 5 Property. Division IV—Intended Invasions of In- enough, the longest and most spirited discussion 





erests in the Present and Future Possession of :oncerned a section of Tentative Draft No. 11, which 
hattels; Chapter 9, Privilege Intentionally to In- had been brought forward unchanged. This sec- 
de Interests in the Present and Future Posses- tion (1038) is entitled “Travel Through Air Space” 
ion of Chattels: Division V—Revisions and addi- and stated the law to be that “an entry above the 


ions to Tentative Drafts Nos. 7,9 and 11. This surface of the earth, on the air space in possession 
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of another, by a person who is traveling in an air- 
craft, is privileged if the flight is conducted (a) 
for the purpose of travel through the air space, (b) 
in a reasonable manner, and (c) at such a height as 
not to interfere unreasonably with the possessor’s 
enjoyment of the surface of the earth and the air 
space above it.” 

Dean Wigmore of Northwestern University, 
spoke of the attitude of air men toward this state 
ment of their rights, which they did not regard at 
all favorably, and proposed the insertion of words 
which would make flight privileged in case the flight 
is conducted by a licensed aviator in a licensed craft, 
unless it can be shown that the flight is not con- 
ducted for the purpose, in the manner and at the 
height stated in the text. In other words, he would 
simply make the flight of licensed aviators in li- 
censed craft prima facie lawful. He would add a 
fourth condition, viz.: Unless it can be shown that 
the flight is not conducted in accordance with ad 
ministrative rules. 

Prof. Bohlen stated that the main objection to 
the amendment was that it proposed a statutory 
definition which found no support in the common 
law. There were no cases to support it. A mem- 
ber called attention to the fact that the purpose and 
manner of flight were peculiarly in the knowledge 
of the aviator and it was not unfair to place the 
burdeh of showing lawfulness on him. Representa- 
tives of interests affected, who had been invited to 
attend and take part in the discussion, also spoke 
and gave utterance to divergent views. One stated 
that the trouble with the proposed change was that 
it shifted the burden to the man who has established 
rights, whereas it was fair that a new enterprise 
should assume it. Another declared that there was 
no case to support the theory that the man who 
owns the surface of the earth owns the air above 


it, and expressed some decided views as to the 
lacy of the “ad coelum” theory. 

The proposed amendment lost on a vote, 
later the section was amplified to extend the pr 
lege when the flight was conducted not only 
the purpose of travel but “for other legitimate 
poses.” Other sections were discussed and 
Draft was finally approved. The Proposed Fi 
Draft No. 2 on Torts, which covered “Negligen 
and was a revision of Tentative Drafts Nos. 4 


6, 8 and 10, went through the same process and 


‘ 


ceived the “imprimatur” of the Institute. 


Tentative Drafts on Trusts and Property 


Tentative Draft No. 5 on Trusts covering 
subjects of “Liabilities of Third Persons,” “T 
Termination and Modification of the Trust” 
“Charitable Trusts” also considered 
changes were suggested for the consideration 
the Reporter, Prof. Austin W. Scott, of the Harvard 
University Law School. Tentative Draft No. 5 
the Restatement of Property, for which Prof. Ri 
ard R. Powell of Columbia University Law Sch 
is Reporter, was subjected to the same scrutiny 
No final action was taken with respect to the 
Drafts. 

The customary informal reception by the Me: 
bers of the Council to members, and the 
ladies accompanying them, was held Wednesda 
evening in the Ball Room of the Mayflower. On 
Saturday evening there was the annual dinner 
the same place, at which addresses were made 
Mr. Donald Richberg, General Counsel for the Na 
tional Recovery Administration, Hon. James Grai 
ton Rogers, formerly Assistant Secretary of State 
and at present Dean of the Law School of the Uni 
versity of Colorado, and Hon. George Wharton 
Pepper, member of the Council of the Institute 
Vice-President Byrne presided. 


was 


guests 
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It Seems Now That Chief Justice Chase 
Said It 
Epttor, AMERICAN BAR 

JOURNAL: 

“The way to resume is to resume.” 
John Sherman did not say this (as 
stated in your editorial in the American 
Bar Association Journal of March 
1934). Horace Greeley did not origi- 
nate it, as stated in Mr. Klock’s letter 
printed in the April 1934 American Bar 
Association Journal. But Salmon P. 
Chase wrote to Horace Greeley May 
17, 1866: “The way to resumption is to 
resume.” 

The authority for this is “Hoyt’s 
New Cyclopedia of Practical Quota- 
tions,” page 522; see also “Life and 
Public Services of Salmon Portland 
Chase” by Jacob William Schuckers 
where the author says (pp. 409-410) : 

“In his” (Chase’s) “judgment every 
vear’s delay added to the importance of 
the subject” (resumption) “since 
greater difficulties were certain to arise 
as the period of inconvertibility was 
prolonged. ‘The way to resumption,’ 
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he said in a létter to Mr. Greeley, May 
17, 1866, ‘is to resume,’ ” 

See also “The Greenbacks and Re- 
sumption of Specie Payments 1862- 
1879” by Don C. Barrett, Ph. D., Pro- 
fessor of Economics, Haverford Col- 
lege (p. 129) and footnote on pages 
129-130 which reads as follows: 

“While we know from his biographer 
(Schuckers) that Chase was from the 
beginning in favor of an early resump- 
tion, this famous phrase, which became 
so popular, seems to have been first ex- 
pressed by Chase in his letter of May 
17, 1866, and was not original with 
Greeley in a New York Tribune edi- 
torial, as is generally believed.” 

RoGER SHERMAN. 

Chicago, April 19. 

P. S. Since writing the foregoing 
letter, additional information has come 
to hand. An examination of a letter 
press copy of the original letter from 
Chase to Greeley, dated May 17, 1866, 
found in the library of the Historical 
Society of Pennsylvania, discloses the 
fact that what Chase really wrote was, 


“The only way to resumption is to re- 
sume.” This is confirmed by another 
copy of the same letter found in the 
Library of Congress at Washington. 
&.5. 
Chicago, May 4 


The Manhattan Properties Case and the 
Battle of the Landlords 


Epitor, AMERICAN Bar ASSOCIATION 

JOURNAL: 

In your Review of the Supreme 
Court Decisions on page 232 of the 
April issue you describe the Manhattan 
Properties case as if it had been finally 
decided in favor of the merchandise 
creditors and against the landlord’s 
claim to prove in bankruptcy his dam 
ages or compensation called future rent 
I think the profession would wish t 
know that the battle of the landlords 
has by no means been lost and is likely 
to be won. 

Boston has used a clause in 
leases called the facto bankruptc; 
clause.” It was well studied to remove 
the objections which were fatal in the 
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Manhattan Properties case This form 
has been used in the New York 
by Boston landlords and now 


nvolving it have been brought 
with success 

New York City 
has decided 


ircuit Court of 
favor of the 
1 the case of A. W. Perry, Inc. 
ng Trust Company, Trustee. It 
that that case will not be carried 
But the case Robert F. 
et al., Truste: Liggett 1S 
in the New York City Circuit 
of Appeals, and contains the 
pso facto clause That court is 
ely to reverse itself and the Her- 
ise is likely to be expedited in the 
e that certiorari ll be granted. 
Meanwhile, the rule of the Second Cir- 
that landlords do succeed in 
their claim provided the lease 
perly framed and has a just com- 
pensation clause. There is nothing to 
that other Circuits will differ. 
Ricuarp W. HALE. 
ton, May 3 


A Plan to Improve Judicial Selection 
in New York 
rR, AMERICAN 
RNAL: 
Referring to Mr. Herbert Harley’s 
appearing in your April 1934 
on “Judge Finch’s Plan,” may I 
your attention to my plan which 
vas published in the December 1928 
e of the “Panel,” the official organ 
the Grand Jurors Association of 
New York County? 
In the article containing my plan I 
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pointed out that in the elective judicial 


tem in New York State only a brief 
rval usually intervened between 
nation and election, that the im- 
tant consideration was to erect some 
would prevent 
roper and ill-advised nominations: 
there should be a long period of 
prior to nomination, within which 
familiar with 
careers of the lawyers whom the 
tical parties intended to nominate 
the bench at their judicial conven- 
and that if the public, the press, 
the bar were advised well in ad- 
e, of the names of such candidates, 
e method would be needed to compel 
public filing of such names, pos- 
with the Secretary of State. 
hen I pointed out 
This, however, would not be effec- 
unless the public, the press and the 
associations were enabled to report 
knowledge and opinions of the 
lifications or disqualifications of the 
pective candidates to some appropri- 
constituted non-partisan commis- 
n which would investigate such re- 
ts thoroughly impartially as 
| as initiate their own inquiries and 
ke public their findings well in ad- 
nce of the judicial conventions.” 
his idea, originated by me, attracted 
lespread public attention. A number 
the best known and most important 
vy York daily newspapers printed 
torials, commenting on my proposed 


an) 
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Amongst others, such editorials were 
contained in the December 3rd, 1928 
issue of the New York Evening World, 
the December 4th, 1928 issue of the 
New York Evening Sun, and the De- 
cember 4th, 1928 issue of the New 
York Evening Post. 

In my plan I did not suggest any par- 
ticular personnel of the proposed non- 
partisan commission, but suggested 
merely that it be some appropriately 
constituted non-partisan commission. 

The important thing stressed by me 
is not so much that such a commission 
would be in existence, but that the pub- 
lic would be enabled, long in advance 
of nomination for judicial office, to 
learn all about the proposed candidates, 
and this would probably deter the po- 
litical bosses from offering for nomina- 
tion the names of any but able and 
worthy candidates, and public sentiment 
could probably be crystallized against 
improper candidates and in favor of 
good ones. 

I had, also, for a long time prior to 
the publication of this article, enter- 
tained the idea which I have expressed, 
that the various bar associations and 
voters, generally, upon petition, should 
have the privilege of submitting their 
own proposed candidates for nomina- 
tion, in opposition to those proposed 
by the political parties, if the latter did 
not offer suitable ones. 

In commenting on my proposition to 
submit, prior to nomination, the names 
of proposed candidates to a non-parti- 
san commission, the Evening Post 
stated that: 

“If, however, the public can be 
roused to demand not merely the nomi- 
nation of the better men whose names 
are suggested but also the suggesting 
of still better men we shall have taken 

long step in the direction of an im- 
proved bench. Mr. Alexander’s plan 
would undoubtedly contribute to this 
result.” 

In a number of instances in the past, 
judicial nominating conventions have 
been merely rubber stamps, registering 
the names of the candidates submitted 
to them, thereby enabling political 
bosses to be really the appointing 
power, as on account of our unregu- 
lated political machinery, the bosses 
have had the supreme power of nomi- 
nating candidates for the bench through 
the political automatons who were sent 
as delegates to some of these conven- 
tions. 

In the foregoing “Panel” article, I 
had stated that while the appointive sys- 
tem, if properly controlled by advance 
information and publicity in advance of 
appointment, was probably the ideal 
one, nevertheless, inasmuch as it would 
probably be impracticable in New York 
State, for many years to come, to alter 
the elective svstem, which would re- 
quire a Constitutional amendment, the 
best immediate results might be ob- 
tained by the creation of the non-parti- 
san commission which I suggested, with 
the requirement of making public a 
long time in advance of nomination, the 
names of the proposed candidates, so 





that not only might there be pitiless 
publicity concerning their character, 
reputation, ability and other qualifica- 
tions, but, also, recognition of the prin- 
ciple that all political parties should 
give the preference, all other things be- 
ing equal, to a seasoned and experi- 
enced judge, for promotion from a 
lower court to a higher one, if he had 
demonstrated his ability while on the 
bench of the lower court in which he 
had sat, and had been satisfactory to 
the bar and the public. 
Epwarp A, ALEXANDER. 
New York City, May 3. 


Re: Lawyers of Dickens and Balzac 
Epiror, AMERICAN Bar ASSOCIATION 

JOURNAL: 

If you add the excellent brochures—- 
“The Lawyers of Dickens” and “The 
Lawyers of Balzac” by the Honorable 
John Marshall Gest, of the Philadelphia 
Orphans Court, to Mr. Armstrong’s 
and Mr. Cake’s Bibliography, it will 
tend to the gayety of nations. 

See, Pennsylvania Bar Associzzion 
Annual Report of 1911. 

VERNON HAzzarp. 

Monongahela, Pa., April 4. 

Useful Warning to Law Students 
Eprror, AMERICAN Bar ASSOCIATION 

JOURNAL: 

In the “American Bar Association 
Journal” (March, 1934) you do me the 
honor of uniting my name with the late 
Mr. Justice Scott and Mr. Justice 
Shearn, adding that we three “repre- 
sented the very best in the bench and 
bar.” Let me acknowledge this high 
compliment, which so far as I am con- 
cerned, is, I fear, undeserved. A short 
account of my first argument in the 
New York Court of Appeals, follows. 
The case is reported, | think, in 53 
N. Y. (tho’ I have no books at hand) 
as Hayden v. DeMetz argued in June 
1893—when I was a few months short 
of twenty-four—enjoying a salary of 
fifty dollars a month. The late Waldo 
Hutchins, at whose request I had pre- 
pared the brief, startled me by saying 
“Fox, I am sailing for Europe, to- 
morrow—you must argue Hayden v. 
Metz.” I acknowledged the honor, and 
acquiesced. 

The case was called. The late D. M. 
Porter, a very formidable opponent, 
made a strong argument. Before I had 
started the late Judge Martin Grover, a 
high authority from Central New York, 
having found no name of anyone known 
to him, for I had forgotten to write my 
name, said, “Young man, do you stand 
for this proposition?” He followed by 
a masterly statement of my position. I 
had the presence of mind to say “Most 
assuredly sir’—and sat down without 
another word. 

I told this incident during the dis- 
cussion to which vou refer—the title of 
which was “Appellate Work.” I wonder 
whether “The less you say, the more 
people will remember” would not be 
found a useful warning to law students. 

Austen G. Fox. 


Wickford, Rhode Island, March 24, 
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Florida State Bar Adopts Voluntary Bar 
Affiliation Plan—Approves Commit- 
tee Report Raising Bar Admission 

Requirements and Providing for 

Temporary License to Practice 
—President Evans Speaks of 
American Bar Association’s 
Program 

The Florida State Bar Association, at 
its Annual Convention held at Palm 
Beach, March 23-24, adopted a plan to 
encourage the voluntary integration of 
the local bar associations with the State 
Bar Association. The step taken is in 
accordance with the suggestion made 
in the annual address of the President 
Giles J. Patterson. 

Under the proposed arrangement lo- 
cal bar associations will be permitted to 
enter the State organization as units, 
and the dues for each member of such 
units are reduced to $3 per year. In 
return, the local association guarantees 
the payment of the dues to the State 
body. The proposal took the form of 
an amendment to Article XI of the 
Constitution of the State Association. 
It was adopted after a brief discussion 
The amendment in question also re- 
duced the fees of the individual mem- 
bers of the State Bar Association to 
$5 a year. 

Another important step taken at this 
meeting was adoption of the report of 
the Committee on Legal Education and 
admission to the Bar, which report con- 
tained the draft of a tentative bill con- 
taining some unusual features relating 
to the granting of a temporary license 
for three years to newly admitted mem- 
bers of the Bar. The bill also removes 
Florida from the list of the few re- 
maining States without any academic 
or legal requirements for admission. Its 
salient features are thus set forth on 
the report: 

1, The requirement that the applicant 
be a citizen of the State of Florida and 
that such citizenship has existed for at 
least one year immediately prior to ap- 
plication for admission to the bar. 

2. The issuance to all applicants of 
a three year temporary license to prac- 
tice law. 

3. Notice by publication in the com- 
munity in which applicant resides of 
his intention to apply for a temporary 
license to practice law. 

4. Similar public notice, with oppor- 
tunity to show cause, before any three 
year temporary license is made perma- 
nent. 

5. Continuance of the diploma priv- 
ilege. 

6. A minimum academic education 
equivalent to graduation from an 
credited high school. 


ac- 


Joun D. Harris 
President, Florida State Bar Association 





7. Legal education to the extent of 
three years study at a law school or 
four years in a law office. 

8. Reduction of the number of 
examiners from nine to five. 

9. Requirement that all new members 
of the board have fifteen years’ ex- 
perience in actual practice in Florida, 
instead of five years. 

10. Holding one annual examination 
in Tallahassee for at least three days, 
instead of three examinations of one 
day each. 

Another report of special interest to 
the Bar in general was that of the Com- 
mittee on Criminal Law and Procedure, 
which has undertaken the drafting of 
a complete Code of Criminal Proce- 
dure for submission to the Association 
and, on approval, for presentation to the 
Legislature. The committee reported 
that it would require another year for 
the completion of its task, and added: 

“The Committee has used as the basis 
of its work a Model Code of Criminal 
Procedure prepared and furnished by 
the American Law Institute, as the re- 
sult of over five years intensive study 
and research on the subject by that 
organization. It is the plan of the 
Committee to submit a complete and 
comprehensive Code covering all the 
fundamental and essential laws on pro- 
cedure in criminal cases, rather than 
a series of proposed amendments and 
additions to our existing laws. 

“In proceeding with the work, the 
Committee has used the Model Code 
merely as a guide for its draft. The 
Committee has not approved or accepted 


law 


the Model Code as a whole, nor ad 
any of its provisions without due 
sideration of our own laws and 
on the particular subject. In 
instances where the Model Code 
no beneficial changes in 
law, the Committee carried 
ward in its draft our Statute 
rules on the subject. However, 
there are any changes or innovat 
found in the Model ‘ 
the opinion of the Committee will 
to correct imperfections in our 
ent system, they been ad 
except, of course, in those cases 
they are in conflict with 
Constitution or organic lav 

The convention was I] 
at 10 o'clock, March 23 
Patterson. A message of welcome { 
the Mayor of Palm Beach, who was 
prevented by illness from appearing i 
person, was presented by Mr. Leonard 
his secretary. Hon. Charles B. Wat 
kins, mayor of West Palm Beach, ther 
delivered an address of 
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Beach County Bar Association fol 
lowed with another in behalf of his 
organization. Mr. L. O. Casey, of Hol- 
lywood, responded for State Asso- 
ciation. 

President Patterson’s address came 
next. It was an amplification of vari- 
ous recommendations which he had 
made in his annual report. Two of 
these were for the reduction in the an- 
nual dues and for an amendment to the 
Constitution h would permit an 


the 


which 
arrangement creating joint or simultan- 
eous membership in the local and State 
Bar Associations. These proposals 
were in effect adopted at the meeting 
His third recommendation was for an 
extension of the powers and duties of 
the Board of Law Examiners which 
would require it to prosecute before the 
courts those members of the profession 
who had been guilty of unprofessional 
conduct and his fourth was for an en- 
largement of the scope of the research 
work of the Association so as to en- 
able it to render a voluntary public 
service to the State at large. Presi- 
dent Patterson set out in full the rea- 
sons for his various recommendations 

Other addresses were made during 
the course of the convention by Hon 
J. Lyles Glenn, U. S. District Judge 
for the Southern District of South 
Carolina, who spoke of the way “some 
of the reforms that we take for granted, 
some of the liberalization of procedures, 
and the administration of the substan- 
tive law, have come about,” paying par- 
ticular attention to the influence of 
Bentham; Hon. Earle W. Evans, Presi- 
dent of the American Bar Association 
who spoke of the program of the Amer 
ican Bar Association, and concluded 
with a challenge to the | of the 
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hackleford, Tamy 14, 
S. Pierce, Jr., Marianna; 15, 

y, West Palm Beach; 16, Henry W. 

p, Eustis; 17, Giles F. Lewis, Or- 

lo; 18, John B. Singletary, Braden- 

19, W. J. Barker, Sebring; 20, 

ncelot Lester, Ke West: 2l, Thos. 


W. Conley, it. Okeechobee; 22, C. E. 

ngton, Ft. Lauderdale; 23, Russell 

Snow, Cocoa; 24, M. C. Scofield, In- 

verness; 25, D. R. Dunham, St. Augus- 
ne; 26, A. Z. Adkins, Starke; 27, N. 
Robertson, Sarasota; 28, Philip Roll, 
nama City. 


lhe annual banquet was held in the 
ng room of the New Palm Beach 


riotel The speakers n that occasion 
were W, M. O'Connell, Judge Hal W. 
: s, Mayo, Flor ludge of the 


1 Judicial Circuit, Hon. Jos. B. 
Governor of M ichusetts, and 
Dr. F. P. Gaines, President of Wash- 
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Louisiana State Bar Association Holds 
Thirty-seventh Annual Convention— 
Supreme Court’s Decision in Steck- 

ler and Gaudin Case Discussed in 
Committee Report—Held to 
Lay Foundation for Raising 
Educational Requirements 


he thirty-seventh annual convention 
t the Louisiana State Bar Association 
s held in the Cit f Lake Charles 





Louisiana, on Friday and Saturday, 
\pril 27th and 28th, 1934. 

The National Bar Program, adopted 
by the American Bar Association, was 
adopted as the principal feature of the 
convention’s program. 

Hon. Eugene Stanley, New Orleans, 
District Attorney for the Parish of 
Orleans, a member of the Association’s 
Committee on Criminal Law and Its 
Enforcement, made a very interesting 
and instructive comparison of the Lou- 
isiana Code of Criminal Procedure and 
the Model Code of Criminal Procedure 
recommended for adoption by the 
\merican Law Institute. 

Mr. Eldon S,. Lazarus, New Orleans, 





Chairman of the Association’s Commit- 
tee on Legal Education and Qualifica- 
tions for Admission to the Bar, made 
report for his Committee in which it 
is stated: 

“Since the last meeting of our As- 
sogation, a development of greatest 
significance has occurred. The Supreme 
Court of Louisiana, in an opinion ren- 
dered on February 26th, 1934, on the 
application of two law school graduates 
who sought to attack the constitutional- 
ity of Act 113 of 1924 abolishing the 
diploma privilege in this State (and of 
Rule XV of the Supreme Court), made 
a pronouncement which ought to por 
tend the early raising of the educa 
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OW are executives buying 

their Automobile, Compensa- 
tion and general casualty insur- 
ance? On the basis of price alone? 
Not after the experiences of the 
last few years. Security which 
leaves no question as to the 
prompt payment of all just claims 
—that’s the keynote in careful in- 
surance buying, today. 

In the Lumbermens Mutual Cas- 
ualty Company the careful selec- 
tion of preferred risks and con- 
servative underwriting policies — 
the investment port- 
folio, with 42% of 
all invested assets in 
cash and United 
States Government 

other 


Write for a copy of our 
annual report. It con 
tains a complete sched- 
ule of investments and 
interesting data. 


bonds — the low overhead, made 
possible by economical manage- 
ment —are all reflected in the 
security of “L-M-C” protection. 
When casualty insurance is be- 
ing considered investigate this 17 
million dollar Company. Consider 
its record for prompt payment of 
all just claims. Court action is 
never resorted to as a means of 
delay. Learn, also, of the econ- 
omy of the “L-M-C” dividend 
plan. Each year since organiza- 
tion in 1912, this mutual Company 
has paid dividends to policyholders 
which have substan- 
tially reduced the 
cost of their insur- 
ance —last year by 
more than $2,800,000. 
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tional requirements for admission to 
the Bar to the standard which this As- 
sociation has long been on record as 
approving. 

“Not only did the Court in a unani- 
mous opinion uphold the legality of the 
law and the Rule of Court requiring 
every candidate for admission to the 
Bar to undergo an examination by the 
Supreme Court Examining Committee, 
whether he holds a diploma from one 
of the Law Schools of the State or 
not, but the Court went further and 
held, in line with the most enlightened 
thought on the subject today, that ‘the 
prescribing of the ultimate qualifications 
for admission to the bar is a judicial 
function,’ not a legislative one.” 

* * * 

“In other words, the Court held that 
while the legislature tfiay be permitted 
to fix the ‘minimum qualifications or 
standards for admission to the bar,’ it 
cannot deprive the Supreme Court of 
its inherent authority to determine, un- 
tramelled by legislative interference, 
‘the ultimate qualifications of those who 
possess also the qualifications prescribed 
by the legislature for admission to the 
bar.’ . 

“The great significance of this de- 
cision to us manifestly lies in the fact 
that the efforts of this Association to 
elevate the standards of the bar, by 
raising the educational requirements 
for admission, may in the future be 
directed to the Supreme Court of the 
State rather than to the legislature 
Whatever may be the popular miscon 
ception by laymen as to the practice 
of the law and as to the necessity fot 
proper and adequate educational prepa 
ration as a prerequisite to entering the 
profession, we know that we may con 
fidently rely upon the members of our 
highest tribunal to recognize the 
changed conditions, which make the in 
adequately equipped and poorly edu 
cated lawyer not only a burden to him- 
self but a menace to the community.” 

+ * * 

“As far back as 1921 the American 
Bar Association approved and urged the 
adoption of the standard that every 
candidate for admission to the bar must 
have pursued academic studies for at 
least two years in a college and have 
been graduated after three years’ study 
in an approved law school. Our own 
Association has long been on record as 
approving the adoption of this stand 
ard in Louisiana, although in spite of 
our earnest efforts we have made only 
scant progress in that direction. The 
decision of the Supreme Court, how- 
ever, to which we have referred, now 
happily paves the way for us to push 
on to the desired goal, and we sincerely 
hope that this Association, as well as 
the other Bar Associations throughout 
the State, and indeed the lawyers in- 
dividually, will bend their every effort 
toward the accomplishment of our pur- 
pose. 

“Louisiana may well be proud of the 
fact that all three of her law schools 
have now so raised their standards as 


U. A. Bet. 
President, Louisiana Bar Association 


to meet the rigid requirements of the 
American Bar Association, which 
means, among other things, that no 
student may enter these law schools un- 
less he has had at least two 
previous college work. The supply of 
prospective lawyers from these three 
schools would seem to be more than 
adequate for the needs of our State, 
and there is no longer any reason, in 
theory or in fact, why the floodgates 
should be kept open to let into an al- 
ready overcrowded profession poorly 
equipped and inadequately educated 
youths, who except in the rarest in- 
stances are doomed to failure or worse. 

“It may be interesting to record that 
within the last few months the State of 
New Mexico made its requirements for 
admission to the bar equivalent to those 
recommended by the American Bar As- 
sociation; and that Alabama, too, be- 
ginning next March, as the first State 
in the South, will require all applicants 
for examination to meet substantially 
these same requirements. 

“The raising of the educational 
standards of the bar is one of the major 
subjects forming part of the National 
3ar Program. By the decision of the 
Supreme Court in the Steckler and 
Gaudin case, Louisiana has already 
made a substantial contribution to this 
movement by laying forever the spectre 
of the diploma privilege in this State 
and by reclaiming for the Courts the 
high prerogative of determining, in the 
last analysis, who shall be admitted to 
the bar. There remains now for us 
only to advise with and assist the Court 
in putting into effect those standards 
in this State, which the Bar of the 
State has approved and which the Court 
will certainly recognize as so highly 
desirable and beneficial for the better 


years 


administration of justice. To th 
we earnestly recommend that this 
ciation continue to dedicate itsel 

Mr. H. L. Hammett, New O 
Chairman of the Association’s C 
tee on Unauthorized 
Law, made report of his Comn 
activities looking to the 
breaches with regard thereto. 1 
port says as to the remedies ava 
to the profession for the handlir 
threatened encroachments, five n 
have been suggested First, ¢ 
Prosecution under such laws as A: 
of 1932. Second, Injunction P: 
ings. Third, Quo Warranto Pr 
ing. Fourth, Contempt of Court 
ceedings. With respect to the { 
the report states: 

“It is generally held by 
the subject of unauthorized pract 
law, that a Supreme Court of a 
having the right to license atto1 
has also the power to punish, by 
tempt proceedings, those engag« 
the unlawful practice of the law 
last suggested 
against the lawyer aiding in the 
thorized practice of the law. It 
course, true that unauthorized practice 
is usually impossible without the 
sistance of a member of the profes 
therefore, vigilant action by Grievan 
and Disbarment Committees woul 
largely eliminate the evils complaine 
of. An example of such a proceeding 
is In Re—Otternass, 181 Minn. 253 
282 N. W. 318. r 

“The Committee’s recommendations 
are as follows: First, that immediate 
steps be taken at the coming session of 
the Legislature to amend Act 202 oi 
1932, along the lines above suggested 
Second, whether an amendment can be 
secured or not, that study be given to 
the Act and, at some future session ol 
the Legislature, a completely new act 
be advocated, would eliminate 
the exceptions in the present Act, whicl 
would make no attempt to define th 
practice of law, but which would leave 
such definition entirely in the hands ot 
the Court where it properly belongs 

“In conclusion, the Committee hopes 
that not only will the members of the 
legal profession realize the seriousness 
of the problems raised by the encroac 
ments on the practice of the law, bu 
will, in addition, assist in every way 
possible at least to confine these e1 
croachments to their present limits. It 
should be remembered, however, that 
we have no vested rights in the practice 
of law; we are merely creatures of the 
public and subject to its will. As long 
as we supply vital needs, we will exist 
as soon as we fail to perform our fun 
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remedy is procees 


1 1 
which 


tions with efficiency and dispatch, we 


will be replaced by other agencies.’ 
Mr. Cuthbert S. Baldwin, New O 
leans, Chairman of the Association's 
Committee on Selection of Judges, and 
Bar Activities in connection therewit! 
in his Committee’s report stated: 
“Under the plan the activities of the 
Association are confined, and the Ba 
poll extends, only to those situation: 
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there is to be an election of 
; of the Supreme Court and of 
uurts of Appeal. The Executive 
ittee of the Association (or the 
committees provided for by the 
7 have full discretion to determine 

t efforts the Association shall make 

fluence the election by the people 

candidate, or candidates, found 

e best qualified. 

‘One of the questions that your Com- 
tee has had under consideration and 
discussion is whether a recommendation 
should be made that the Executive Com- 
ttee or the special committees pro- 
ided for by the plan, should make an 
ctive campaign on behalf of the can- 
lidate, or candidates, who are deter- 
mined to be the best qualified as a 
result of the Bar poll. We, however, 
feel that circumstances and situations 
1y arise where an active campaign on 
of the successful candidate, or 
ndidates, would be inadvisable, while 
ther instances it would be advisable 

the Association to actively campaign 

on behalf of the successful candidate, 
andidates. Therefore, we have con- 
cluded, and so recommend, that the Ex- 
ecutive Committee continue to have and 
exercise full discretion in this matter. 

“The plan has been in force but two 
years. The experience gained as a 
result of its operation over a period of 
time should be the test as to whether 
t should be changed in any respect. 
We, therefore, recommend that the plan 
hould not be altered, at this time, in 
any material part.” 

Where necessary the above matters 
are to be given prompt attention look- 
ng to the carrying out of the recom- 
mendations contained therein. 

Dr. Harriet S. Daggett, Baton Rouge, 
Chairman of the Work of the Com- 
mittee to Formulate a Children’s Code, 
submitted a plan for a State Depart- 
ment of Public Welfare to be proposed 
to the 1934 Legislature for enactment. 

The various Committees of the Asso- 
iation made their respective reports. 

[he Work of the American Law In- 
titute was explained by the Chairman 

that Committee, Mr. Samuel Wel- 
more Plauché of Lake Charles. An 
xplanation of Restatement of Obliga- 
ms and Torts was made by Dr. Mitch- 

Franklin, New Orleans, of Tulane 
aw School. An explanation of Re- 
tatement of Agency was made by 
Henry G. McMahon, Esquire, New Or- 
eans, of Loyola School of Law. 

[he invited speaker for the meeting 
vas Hon. James Grafton Rogers, of 
soulder, Colorado, Dean of the Law 
School of the University of Colorado, 
who spoke on “The Lawyer and Democ- 
icy.” His address was received with 
nuch favor and enjoyed by all present. 

The other speakers were: Honorable 
erry Cline, Lakes Charles, Judge of 
the Fourteenth Judical District Court 
ind President of the Fourteenth Ju- 
licial District Bar Association, “The 
Perennial Problem.” Honorable George 
lanvier, Judge, Court of Appeal, Par- 


y 


ish of Orleans, “TheLiability of the 
Landlord for Personal Injuries.” Dr. 
Paul W. Brosman, New Orleans, Pro- 
fessor of Law and Assistant Dean, 
Tulane Law School, “The Law Teach- 
er’s Lament—A Dirge in a Minor Key.” 

There were many social events. The 
officers elected for 1934-35 are: Presi- 


dent, U. A. Bell, Lake Charles; Vice- 
Presidents—John D. Miller, New Or- 
leans, 1st Dist.; Pike Hall, Jr., Shreve- 
port, 2nd Dist.; Dan Debaillon, Lafay- 
ette, 3rd Dist.; Carey J. Ellis, Jr., Ray- 
ville, 4th 
Rouge, 


Dist.; Charles V. Porter, 
5th Dist.; Robert E. 


Baton 





Brumby, Franklin, 6th Dist.; Secretary- 
Treasurer, W. W. Young, New Orleans. 

These officers with Messrs. Cuthbert 
S. Baldwin, New Orleans; H. Payne 
Breazeal, Baton Rouge; Clyde R. 
Brown, Monroe; Howard B. Warren, 
Shreveport, and Howard B. Gist, Alex- 
andria, who have been appointed by 
the President since the annual meeting, 
will compose the Executive Committee 
for 1934-35. 

The convention was well attended 
and thoroughly enjoyed. 

W. W. Youns, Secretary. 
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Nevada State Bar at Annual Meeting 
Adopts National Bar Program—Ad- 
vocates Higher Educational Re- 

quirements for Admission—Urges 

Reestablishment of Silver with 
Gold as Primary Money Metal 

The sixth annual meeting of the State 
Bar of Nevada was held in Reno, Ne- 
vada, on April 6th and 7th, 1934, and 
presided over by the President, Milton 
B. Badt. 

The canvass of ballots 
ship on the Board of Governors fot 
the ensuing year showed the election 
of the following: Charles A. Cantwell, 
Harlan L. Heward, Robert M. Price 
and Lester D. Summerfield of Reno, 
John R. Ross of Yerington, J. L. Lang- 
with of Winnemucca, George L. San- 
ford of Carson City, B. L. Quayle of 
Ely, and Roger Foley of Las Vegas. 

The Board of Bar Examiners re- 
ported that sixteen applicants had taken 
the bar examinations during the past 
term, of which five were admitted to 
practice. Also fifteen applications to 
practice by attorneys from other juris 
dictions were considered by the Board 
and three were admitted to practice 

The special committee on unauthor- 
ized practice of the law recommended 
that the committee be continued for the 
next term, which recommendation was 
approved by the bar. 

The Committee on Criminal Prac 
tice and Procedure reported two main 
propositions, namely, (1) To permit the 
trial judge and the prosecutor to com- 
ment on the refusal of the defendant 
to testify—this was adopted; and (2) 
To permit the judge to review and ad 
vise the jury on matters of fact. This 
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Rosert M. Price 
President,-State Bar of Nevada 
proposition was postponed for furthe 

consideration. 

A resolution was adopted by unani- 
mous vote that the National Bar Pro- 
gram proposed at the Annual Meeting 
of the American Bar Association in 
August, 1933, be adopted by the State 
Bar of Nevada. 

It was called to the attention of the 
Bar that Nevada still lagged behind in 
its educational requirements for admis- 
sion to the Bar, and the following res- 
olution was suggested and unanimously 
adopted and referred to the Supreme 
Court of Nevada: 

“RESOLVED, That the State 
Nevada recommend to the Supreme 
Court the adoption of the following 
qualifications as a prerequisite to admis- 
sion on examination in this state; that 
all applicants for admission on exam- 
ination, who commence the study of 
law after April 15, 1934, and all ap- 
plicants applying for permission to 
take the State Bar examination after 
January 1, 1936, shall present sufficient 
evidence to establish to the satisfac- 
tion of the Supreme Court that said ap- 
plicant has received a high school di- 
ploma, or its equivalent, and has com- 
pleted two years of college work, or its 
equivalent, and has spent three years 
studying law in a law school, or has 
spent an equivalent amount of time in 
private or office study of law.” 

The Supreme Court was requested to 
amend its rules dealing with the admis- 
sion to practice of attorneys from other 
jurisdictions and to eliminate that pro- 
vision of the rules of court which 
waives the residence required of at- 
torneys applying for admission on mo- 
tion. 

The Supreme Court was also re- 
quested to adopt a rule requiring non- 
resident attorneys having no offices in 


Bar of 


this state to associate with them a resi- 
dent attorney in any case in which the 
non-resident attorney desires to act 

A committee was appointed to 
vestigate Nevada rights and interests 
in the Boulder Dam project and to : 
ommend legislation protecting 
rights and interests. 

A resolution 
adopted requesting Congress to enact 
legislation which will re-establish silver 
with gold as a primary money metal. 

A resolution was also adopted against 
the proposed legislation of Congress 
which would eliminate the present 
rights of husband and wife residing in 
community property states to make sep- 
arate income tax returns. 

In view of the fact that many min- 
ing companies are organized under the 
State of Nevada with small capitaliza- 
tion for the purpose of operating mines 
in the state, a resolution was passed that 
Congress be requested to amend the Se 
curities Act of 1933 by permitting the 
shares of stock in such companies hav- 
ing a capitalization of not to exceed 
$100,000 to be issued of the par value 
of less than $100 per share, under Re- 
lease No. 66. 

The retiring president, Milton B 
3adt, presented an full of 
thought. He advocated the regulation 
of practice and procedure by rules of 
court instead of by legislative 
ment. He pointed out the 
burdens and problems thrust upon the 
lawyer in his practice by new leg 
islation which has enacted with 
such incredible speed by the National 
Congress. He “We should be 
the last to complain because a piece of 
legislation (referring to 
legislation) does not emerge in full per 
fection from the none delicate 
hands of Congress ;” that “the genius of 
the American people with its history 
and its heritage can never adopt Hitler 
ism, Facism or Sovietism.” 

The next speaker, Hon. Benjamin 
C. Hilliard, Justice of the Supreme 
Court of Colorado, delivered a very 
forceful and thought-inspiring address 
with respect to the recent emergency 
legislation. He took the view that the 
recent decision of the Supreme Court 
of Colorado in the case of Walker vs 
3edford, 93 Colo. 400, holding certain 
state emergency legislation unconstitu- 
tional, although the decision was 
reached by the court with heavy hearts, 
was the correct view as opposed to the 
view expressed by the Supreme Court 
of the United States in the decision of 
that Court involving the validity of the 
Minnesota moratorium law 

At the first meeting of the Board of 
Governors, the following were 
elected for the ensuing year: Robert 
M. Price, Reno, President; George L 
Sanford, Carson City, First Vice-Pres- 
ident; Charles A. Cantwell, Reno, Sec- 
ond Vice-President; Ernest S. Brown, 
Reno, Treasurer ; M. Merrill, 
Reno, Secretary 
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Ohio 





Ohio State Bar Association Provides 
Law Library in Hotel for Mem- 
bers Visiting State Capital— 
Value of Undertaking Al- 
ready Demonstrated 
The Ohio State Bar Association has 
undertaken an unusual sort of service 

installing a limited law library in 
the Hotel Deshler-Wallick of Columbus 

r the use of out-of-town members who 

me to the capital city on legal busi- 
ness. It will be available to members 
twenty-four hours a day, including Sun- 
days. The following account of the 
enterprise appeared in the Ohio Bar As- 

ciation Report of April 23: 

This Bar Association Library was 
established as a result of frequent re- 
juests by out-of-town members of the 
Bar to secure volumes of law books to 
refresh their recollection before ap- 
pearing before Courts or Commissions 
at the Capital. 

This Bar Association Library was 
made possible through the courtesy of 
loans of books by the Supreme Court 

Ohio, The W. H. Anderson Com- 
pany, Banks-Baldwin Company, and the 

J. Heer Printing Company. 


Association members desiring to use 
the library should present their men- 
bership card to the key clerk in the 
Wallick addition, secure the key to the 
bookcases, sign the register for the 
books received, use the books in the 
lounge or their hotel rooms, return the 
books to the library, and again sign 
the library register. 

The shelves of the limited library 
contain the following law books: Ohio 
Reports; Ohio State Reports; Ohio Ap- 
pellate Reports; Throckmorton’s Ohio 
General Code and Supplement; Life- 
time Edition of Page’s Ohio Digest (9 
volumes); Page’s Annotated Code (4 
volumes and supplement) ; Bates’ Plead- 
ing, Practice, Parties and Forms; Ad- 
dams & Hosford, Ohio Probate Prac- 
tice; Weinland’s Edition of Ellis’ Mu- 
nicipal Code; Patterson’s Criminal 
Code ; Couse’s Ohio Form Book; Wild’s 
Journal Entries; Clark on Receivers (2 
volumes) ; Page on Wills (2 volumes) ; 
Ohio Probate Digest & Practice Manual 
(Lamneck); Baldwin’s Ohio Code 
Service, 1934. 

This library has been available only 
since the first of this year, but its value 
has already been demonstrated by the 
number of State Bar members who have 
already used the volumes. 
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HE revised edition of State Bar 
Acts Annotated is ready for dis 
vish to learn the 
de of organization on an inclusive 
sis in fourteen states and Porto Rico 
ke the first edition, it is sponsored by 
Association 
legates. Copies are available at the 
\merican Bar Association headquar- 
rs and at the office of the secretary 
f the Conference of Delegates, Herb- 


ert Harley, Law School, Ann Arbor, 
Mich. The compilation gives the en- 
tire text of the acts in California, 
Idaho, Kentucky, Mississippi, New 
Mexico, North Carolina, South Dakota, 
Utah and Washington with citations 
and annotations. The important fea- 
tures are given of the acts in Alabama, 
Arizona, Nevada, North Dakota, Okla- 
homa and Porto Rico, with citations 
and annotations. It is interesting to 
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Cardinal Virtues 


Not every good lawyer is a mem- 
ber of the American Bar Associa- 
tion. Most of them are. Not every 
good shorthand reporter is a mem- 
ber of the NATIONAL SHORT- 
HAND REPORTERS ASSOCIA 
TION. Most of them are. No 
miracle is wrought when one joins 
the national organization of his 
profession, but when he does he 
glimpses its ideals and his ambition 
is stimulated to higher accomplish- 
ment. The NSRA by its annual 
conventions, its monthly magazine, 
and its printed literature empha 
sizes that integrity, accuracy, neat 
ness, promptness and education are 
cardinal virtues for him who sits 
at the little table between the bench 
and bar. 

A. C. Gaw, Secretary, 


Elkhart, 


Indiana. 


Have tt reported -‘The Record 
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note the variety of ways in which or- 
ganization is effected. The states which 
first achieved self-governing powers 
employed with very slight alterations 
model acts, excepting North Dakota. 
Then came variations and in the in- 
stances of South Dakota, Washington 
and Kentucky efforts to abbreviate the 
text. This is done by relying upon 
rules to be made by the courts under 
powers expressly enacted. 

In California the State Bar has been 
obliged to litigate seventy-six cases in 
the appellate courts to establish its 
powers. It has also secured amend- 
ments to its act, as to minor matters, 
in every regular session of legislature 
since 1927. In all the other states 
there are but fourteen cases. In sev- 
eral the act is too new to have given 





rise to completed litigation, but it seems 
quite obvious that there is little pros- 
pect of litigation from this time. This 
is due in part to the pioneer work done 
by the California State Bar. Perhaps 
tribute should be paid also to the stub- 
bornness displayed by a large percent- 
age of itS disreputable members. One 
would have expected them to have be- 
come discouraged long before this, 
since none has gained more than a 
slight reduction in the recommendation 
for suspension. 


The year 1935 should see notable 
gains on the part of state bar associa- 
tions now actively preparing their leg- 
islative campaigns. In the states east 
of the Mississippi, Indiana, Michigan 
and Ohio will resume the battle, though 
in Ohio there may be _ integration 
through court rules; in Wisconsin most 
elaborate preparations are being made, 
more thorough than ever before in any 
state. South Carolina has just begun; 
Virginia is due to try again, especially 
since the bill defeated there was en- 
acted in North Carolina; in Georgia 
and Tennessee much interest is mani- 
fested and the Florida Bar Association 
is laying a foundation by the affiliation 
route. Promising movements have 
been started in Georgia and Tennessee. 

West of the river Oregon, Montana, 
Wyoming, Texas, Kansas and Missouri 
will try again with better prospects. In 
Oregon only one vote was lacking to 
win last year. In Wyoming a veto 
blocked progress, but this was ascribed 
to a technical error in failing to en- 
gross the bill. In Minnesota thorough 
preparation is being made. lowa and 
Colorado may possibly enter the lists 
next year. 

Still speaking geographically it is in- 
teresting to observe that one may now 
travel from Wilmington, N. C. to Bel- 
lingham, Wash. entirely in states in 
which the bars are official and inclu- 
sive with the exception of seventy-five 
miles in Tennessee and the breadth of 


Arkansas; or through Kentucky and 
flying over Missouri. Missouri is not 
yet in the bag, but is enthusiastic and 
Arkansas will make a first try in 1935, 
With reasonable success in the next 
four years’ bar integration, for good or 
for ill, is likely to include all the terrj- 
tory not lying north and east of the 
Ohio River. The more languid of the 
states west of the Mississippi are Colo- 
rado, Nebraska and Louisiana. 


Mention has been made of the thor- 
ough preparation going on in Wiscon- 
sin. It began virtually with materials 
gathered by a subcommittee of which 
Dean Lloyd K. Garrison, of the Wis- 
consin Law School, is chairman. In 
mimeograph form the first part sets out 
the history and objectives of the move- 
ment with an analysis of the various 
organizations; the second part, in 
twenty-two pages, is devoted to the ac- 
tual functioning under the bar acts 
with data on the fiscal side; the third 
part reproduces letters from lawyers in 
a dozen states, selected at random from 
a legal directory. The American Bar 
Association has obtained a _ consider- 
able stock of these valuable studies, 
which will be sent to bar association 
committees which are seeking informa- 
tion. 

The chairman of the bar integration 
committee of thirty-five in Wisconsin 
is Mr. Claire B. Bird, of Wausau, who 
as president of the Wisconsin State 
Bar Association, was the first such 
president to include in his annual ad- 
dress a recommendation that the bar 
should acquire self-governing powers 
by statute. 
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A Pioneer— The First Book on 


Declaratory Judgments 


by EDWIN M. BORCHARD 
Hotchkiss Professor of Law—Yale University; 
Co-draftsman of Uniform Declaratory Judgments Act 





Professor Borchard is the recognized authority upon this subject 
in the United States. His book is the first exhaustive treatise on 
this procedure in any language. 


Every lawyer and teacher of law will be interested in this impor- 
tant contribution to the literature of the law. 


Thirty-four States and Territories now have DECLARATORY 
JUDGMENTS LAWS. More than twelve hundred American 
cases have been reported and every case is cited. Judgments have 
been rendered in thousands of cases in England and the British 
dominions, and on the continent in Europe. 


The action for a declaratory judgment opens up a simple way to 
adjudicate controversies without breaching the status quo, thereby 
avoiding uncertainty, peril, insecurity, and trretrievable losses. 
It offers a method of settling legal disputes, without assuming the 
risks attendant on purported breach. It also affords in many cases 
a simple, inexpensive, and expeditious substitute and alternative 
for the more cumbersome, expensive, and dilatory actions seeking 
coercive judgments. Most of the American cases are of this type. 


“Under the present law you take a step in the dark and then turn 
on the light to see whether you have stepped in a hole. Under the 
declaratory judgment law you turn on the light and then take the 
step.” (Rep. Gilbert of Kentucky in 69 Cong. Record 2108 (1928).) 
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